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STATE POWER OVER INTRASTATE RAILROAD 
RATES DURING FEDERAL CONTROL 


T is not proposed to discuss in this article the constitutional 
warrant for congressional legislation regulating intrastate rail- 
road rates. The Federal Control Act! has been passed in the ex- 
ercise of the war power and it is difficult to discover any substance 
in the suggestion that legislation under this power meets an in- 
superable barrier when it confronts intrastate rates. Since Con- 
gress may regulate intrastate railroad rates when this is necessary 
to the proper regulation of commerce among the states ” it is dearly 
justified in regulating these same rates when to do so enables it the 
more effectually to carry out another of the great powers expressly 
conferred upon it by the Constitution. 

That the war power is of sufficient scope to enable Congress to 
take over the transportation systems of the country is manifest; 
and since the effective operation of these systems requires that the 
government shall control all transportation thereon, and not merely 
the transportation of men and materials needed primarily for war 
purposes, it follows that the government must charge for the serv- 
ice rendered; and the conclusion is inescapable that it is entitled 
to determine for itself what that charge shall be. For it is elemen- 





1 Act of Congress of March 21, 1918. 

2 Houston East & West Texas Ry. Co. v. United States, 234 U. S. 342 (1914); 
American Express Co. v. Caldwell, 244 U. S. 617 (1917); Illinois Central R. R. ». Illi- 
nois, 245 U. S. 493 (1918); Henry Wolf Biklé, “ Federal Control of Intrastate Railroad 
Rates,” 63 Univ. or PENN. L. REV. 69. 
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tary that the federal government in the exercise of its powers is 
not dependent upon, nor obliged to defer to, state authority.’ 

But in certain instances the United States may, under the Con- 
stitution, permit the continued operation of state authority even 
in a field which the national government is entitled to occupy and 
in which it has exerted its activity. Familiar instances of this 
class of cases are found in the permitted taxation by the states of 
national banks and railroads incorporated by Congress.‘ 

Passing, therefore, the constitutional aspect of the matter — 
since this seems too clear to require extended discussion — this 
article will be confined to an examination of the question whether - 
the Federal Control Act has deprived the states of such power as 
otherwise they might have had to continue the regulation of in- 
trastate railroad rates, or, while establishing federal possession and 
operation of the railroads, has permitted the continued exercise of 
state authority in connection with such rates. 

The answer to this question is to be found, it is believed, in sec- 
tions 10 and 15 of the Federal Control Act, the text of which is 
printed in the margin.’ At the outset it is to be noted that the 





§ M’Culloch v. Maryland, 4 Wheat. (U. S.) 316, 424 (1819); Ex parte Siebold, 100 
U. S. 371 (1879). In re Debs, 158 U. S. 564, 578 (1895). 

4 See, for example, Van Allen v. Assessors, 3 Wall. (U. S.) 573 (1865); Railroad Co. 
v. Peniston, 18 Wall. (U. S.) 5 (1873). 

5 “Sec. 10. That carriers while under Federal control shall be subject to all laws 
and liabilities as common carriers, whether arising under State or Federal laws or at 
common law, except in so far as may be inconsistent with the provisions of this act 
or any other act applicable to such Federal control or with any order of the President. 
Actions at law or suits in equity may be brought by and against such carriers and 
judgments rendered as now provided by law; and in any action at law or suit in equity 
against the carrier, no defense shall be made thereto upon the ground that the carrier 
is an instrumentality or agency of the Federal Government. Nor shall any such car- 
rier be entitled to have transferred to a Federal court any action heretofore or here- 
after instituted by or against it, which action was not so transferable prior to the 
Federal control of such carrier; and any action which has heretofore been so trans- 
ferred because of such Federal control or of any act of Congress or official order or 
proclamation relating thereto shall upon motion of either party be retransferred to 
the court in which it was originally instituted. But no process, mesne or final, shall 
be levied against any property under such Federal control. 

“That during the period of Federal control, whenever in his opinion the public in- 
terest requires, the President may initiate rates, fares, charges, classifications, regula- 
tions, and practices by filing the same with the Interstate Commerce Commission, 
which said rates, fares, charges, classifications, regulations, and practices shall not be 
suspended by the commission pending final determination. 

“Said rates, fares, charges, classifications, regulations, and practices shall be rea- 
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President is authorized to initiate rates, and it necessarily follows 
that the question gf state power may arise either with respect to 
rates so initiated or with respect to rates which have been left 
unchanged by the Railroad Administration. But the Director- 
General of Railroads, by his General Order No. 28,° advanced 
substantially all transportation rates and fares of railroads under 
federal control, so that the important issue from the practical 
viewpoint is as to the power of the states to control rates initiated 
by the President. And consideration will first be given to this 
question. 

It is to be noted first, that the authority devolved upon the 
President to initiate rates is not restricted by the terms of the act 
to interstate rates; in fact, there is no reason why it should be so 
restricted. The act is passed, not under the power to regulate 
commerce, but under the war power, and if it is desirable that the 
President initiate rates — an obvious necessity — no reason can 
be suggested which makes the exertion of this power less necessary 





sonable and just and shall take effect at such time and upon such notice as he may 
direct, but the Interstate Commerce Commission shall, upon complaint, enter upon 
a hearing concerning the justness and reasonableness of so much of any order of the 
President as establishes or changes any rate, fare, charge, classification, regulation, 
or practice of any carrier under Federal control, and may consider all the facts and 
circumstances existing at the time of the making of the same. In determining any 
question concerning any such rates, fares, charges, classifications, regulations, or 
practices or changes therein, the Interstate Commerce Commission shall give due 
consideration to the fact that the transportation systems are being operated under a 
unified and codrdinated national control and not in competition. 

“After full hearing the commission may make such findings and orders as are au- 
thorized by the act to regulate commerce as amended, and said findings and orders 
shall be enforced as provided in said act: Provided, however, That when the President 
shall find and certify to the Interstate Commerce Commission that in order to defray 
the expenses of Federal control and operation fairly chargeable to railway operating 
expenses, and also to pay railway tax accruals other than war taxes, net rents for joint 
facilities and equipment, and compensation to the carriers, operating as a unit, it is 
necessary to increase the railway operating revenues, the Interstate Commerce Com- 
mission in determining the justness and reasonableness of any rate, fare, charge, 
classification, regulation, or practice shall take into consideration said finding and 
certificate by the President, together with such recommendations as he may make.” 

“Sec. 15. That nothing in this act shall be construed to amend, repeal, impair, 
or affect the existing laws or powers of the States in relation to taxation or the lawful 
police regulations of the several States, except wherein such laws, powers, or regula- 
tions may affect the transportation of troops, war materials, Government supplies, or 
the issue of stocks and bonds.” 

6 Issued under date of May 25, 1918. 
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in the case of intrastate movements than in the case of those which 
are interstate. . 

A certain degree of confusion of thought seems to be engendered 
by the affirmative grant to Congress of the power to regulate com- 
merce among the states, and the resulting habit of mind to attrib- 
ute control over intrastate commerce to the states. But assume 
for the moment that the Constitution contained no grant of power 
to Congress with respect to commerce. Clearly, it would never- 
theless be able, under the war power, to do just what it has done 
with respect to the transportation systems of the country. And 
from what source then would be derived the contention that the 
federal power is restricted to dealing with interstate rates? In any 
event, the President is authorized in section 10, ‘‘whenever in 
his opinion the public interest requires,” to “initiate rates, fares, 
charges, classifications, regulations, and practices,” and this power, 
granted without qualification or limitation, cannot be restricted by 
the courts to the field of interstate commerce. 

This proposition is amply supported by the authorities.” In the 
Trade-Mark cases,* the court, dealing with the general language 
of the act of Congress there under consideration, said: 


“Tt has been suggested that if Congress has power to regulate trade- 
marks used in commerce with foreign nations and among the several 
States, these statutes shall be held valid in that class of cases, if no 
further. To this there are two objections: First, the indictments in these 
cases do not show that the trade-marks which are wrongfully used 
were trade-marks used in that kind of commerce. Secondly, while it may 
be true that when one part of a statute is valid and constitutional, and 
another part is unconstitutional and void, the court may enforce the 
valid part where they are distinctly separable so that each can stand 
alone, it is not within the judicial province to give to the words used by 
Congress a narrower meaning than they are manifestly intended to 
bear in order that crimes may be punished which are not described in 
language that brings them within the constitutional power of that 
body.” 


And it is highly significant that in the three cases cited in the 
note the Supreme Court refused to limit the general language 





7 United States v. Reese, 92 U. S. 214, 220-21 (1875); Trade-Mark Cases, 100 U. S. 
82, 98 (1880); Employers’ Liability Cases, 207 U. S. 463, 500-01 (1908). 
8 roo U. S. 98. 
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used by Congress even to save the legislation. In view of the 
well-settled rule to interpret legislation so as, if possible, to enable 
it to stand the test of conformity with the Constitution, it is clearly 
proper, a fortiori, to give general language its natural meaning 
when the constitutionality of the statute is not at stake. And, as 
has been pointed out, there is no constitutional reason for limiting 
the power of the President to interstate rates, since he is here acting 
under the war power which knows no such limitation. 

Furthermore, there is abundant reason, from the practical stand- 
point, for giving this general language its natural meaning, since 
the President could not effectively or justly exercise the rate- 
making power with respect to interstate fates if he were without 
power to deal also with intrastate rates. Apart from the discrimi- 
nation which would result, there would be innumerable instances 
where the intrastate movement constituted a movement of the 
utmost consequence to the military situation. 

In addition, it is of no little consequence that the President, 
through the Director-General, has assumed to initiate intrastate 
rates, as well as interstate rates. Under the well-settled rule, the 
action of the executive department is entitled to great respect 
from the judiciary. And, though it may not be possible to cite 
authorities to the point, it is not without significance that the 
entire country has acquiesced in the interpretation of the act 
adopted by the executive. 

There being, therefore, no sufficient ground for doubting the 
President’s authority to initiate rates, etc., the question arises 
whether, under the present act, rates, etc., so initiated are subject 
to the control of the states through the medium of their various 
regulating bodies. 

Before proceeding to a consideration of this question it should 
be noted that the government is not operating the railroads under 
federal control through the medium of their corporation owners 
but directly and in the name of the Director-General. Bills of 
lading, passenger tickets, and other transportation contracts are 
issued in his name; the wages of employees are fixed and paid 
' directly by him and his representatives; and actions at law and 
suits in equity must be brought against him and not otherwise.’ 





® Logan v. Davis, 233 U. S. 613, 627 (1914), and cases there cited. 
-0 General Order, No. 50. 
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So also tariffs establishing rates and fares are issued by the Director- 
General and not by the corporations owning the transportation 
systems, and these tariffs are filed only with the Interstate Com- 
merce Commission and not with the state commissions. 

This mode of filing is, of course, in conformity with the Federal 
Control Act, since, if it be correct to say that the paragraph of 
section 10 which gives the President authority to initiate rates, 
etc., includes all rates, intrastate as well as interstate, it neces- 
sarily follows that the next clause which designates the manner of 
making “said rates,” etc., effective, viz., “by filing the same with 
the Interstate Commerce Commission” is operative with respect 
to intrastate rates as well as with respect to interstate rates. Clearly 
since no other procedure is specified in order to make such rates, 
etc., effective, it is not necessary to file such tariffs with state 
commissions. To require this would be to add to the conditions 
prescribed by Congress — for which, of course, there would be no 
justification. 

The significance of this conclusion is manifest, for it means that 
intrastate rates, etc., now become effective by filing with the In- 
terstate Commerce Commission, irrespective of the requirements 
of state statutes; and although such statutes may provide for a 
thirty days’ publication before they may be changed, or even for 
a specific permission from the state commission, they may now be 
changed ‘‘at such time and upon such notice” as the President 
may direct. In fact, the sweeping changes in rates, etc., initiated 
in conformity with General Order No. 28 were made effective upon 
one day’s notice. Clearly it would seem to follow that rates, etc., 
initiated by the President are regarded as in a special class and as 
withdrawn from the jurisdiction of state commissions, since the 
usual foundation of such jurisdiction, as established in state statutes, 
is generally, though not necessarily, the filing of tariffs establishing 
such rates, etc., with the state commissions. ; 

Moreover, it is to be noted that by the initiation of rates, etc., 
the President supersedes the previously existing rates and the 
tariffs containing such rates cease to be effective, and the only 
effective tariffs are those currently on file with the Interstate Com- 
merce Commission. The practical importance of this feature of 
the situation will be adverted to hereafter.” 





1 Infra, page 314. 
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But the act does not confide to the President — as doubtless it 
might have done — the final determination of the reasonableness 
of rates, etc. It proceeds to define with some elaboration in the 
third and fourth paragraphs of section 10 the method of review 
which the shipper or traveler who deems himself aggrieved may 
invoke, in order that it may be determined whether the rates, etc., 
conform to the standard prescribed, 7. e., whether they are “rea- 

_ sonable and just.’’ And the method of review prescribed is limited 
‘ to proceedings before the Interstate Commerce Commission. There 
is no implication — even the most remote — that rates, etc., ini- 
tiated by the President may be reviewed by state commissions 
because they happen to cover transportation wholly within a state. 
This silence is eloquent, and an examination of the various’ pro- 
visions of the law, as well as of general legal principles applicable, 
leads to a single conclusion, viz., that such state commissions 
are not entitled to assert any authority with respect to such 
rates. 

And first with respect to the provisions of the act. It is to be 
noted that the second paragraph of section 10 provides that rates, 
etc., initiated by the President “shall not be suspended by the 
[Interstate Commerce] Commission pending final determination” 
as to their reasonableness and justness. Now, as is well known, 
many state commissions have the power to suspend intrastate 
rates, etc., pending an inquiry as to their reasonableness, etc., and 
no express prohibition is found in section 10, or any other part of 
the act, against such suspension. But is it conceivable that Con- 
gress meant to permit a state commission to exercise with respect 
to rates, etc., initiated by the President an authority denied the 
Interstate Commerce Commission ? 

The power of suspension is well understood and its importance 
is difficult to exaggerate. Apart from the inherent improbability 
that Congress would have subjected rates, etc., initiated by the 
President to a greater degree of control on the part of the state 
commissions than on the part of the Interstate Commerce Com- 
mission, it must be remembered that there are also the practical 
considerations against implying the power resulting from the fact 
that the exercise of such power by a state would not only impede 
the federal government in its effort to establish a proper scale of 
rates, etc., in order to derive adequate revenue from the operation 





306 HARVARD LAW REVIEW 


of the railroads, but would seriously derange the general rate struc- 
ture by establishing local preferences and discriminations. 

It seems clear, therefore, that the limitation of the prohibition 
against suspension to suspension by the Interstate Commerce 
Commission confirms the conclusion that Congress regarded the 
remedial procedure which it was establishing as limited to that 
commission —in other words, it was unnecessary to deny the 
right of suspension to the state commissions, since under the 
system provided in the act it was not intended that they should 
exercise any authority whatsoever with respect to rates, etc., ini- 
tiated by the President. It is difficult to find any other explana- 
tion of the language, and it is believed that no other reasonable 
interpretation can be suggested. 

. And this conclusion is strengthened by further provisions of 
section 10. In the first place, rates, etc., initiated by the President 
are required to be “‘reasonable and just.” This is the only standard 
to which they are required to conform, and there is no warrant for 
the application of any other or additional standard. But nothing 
is provided with respect to the enforcement of this standard by 
the state commissions, or with respect to the evidence they should 
consider in determining whether rates, etc., conform to this stand- 
ard, or with respect to the powers they might exercise to remedy 
any variance therefrom. On the contrary, all these matters are 
carefully dealt with in the provisions of the act relative to pro- 
cedure before the Interstate Commerce Commission. That com- 
mission is specifically authorized to receive complaints with refer- 
ence to rates, etc., initiated by the President; it is required to “enter 
upon a hearing concerning the justness and reasonableness of so 
much of any order of the President as establishes or changes any 
rate,” etc.; it “‘may consider all the facts and circumstances 
existing at the time of the making of the same;” it is to “give 
due consideration to the fact that the transportation systems 
are being operated under. a unified and codrdinated national 
control and not in competition;” it is to “take into considera- 
tion” a “finding and certificate by the President” as to the 
necessity for additional revenue to defray the expenses of federal 
control and operation, etc., “together with such recommendations 
as he may make;” and finally it “may make such findings and 
orders as are authorized by the act to regulate commerce as 
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amended, and said findings and orders shall’ be enforced as pro- 
vided in said act.” 

With all these careful and specific directions as to how rates, 
etc., initiated by the President may be reviewed by the Interstate 
Commerce Commission, it is almost inconceivable that Congress 
could have intended that such rates should be subject to review by 
state commissions unrestricted by any directions as to procedure 
or remedial measures. This conclusion seems inescapable when 
it is remembered that the powers of the state commissions differ 
in many, and frequently in material, respects from those of the 
Interstate Commerce Commission. Without seeking further illus- 
trations it is sufficient to point out that many state commissions 
may issue orders effective for a period substantially greater than 
the two-year period to which the Interstate Commerce Commis- 
sion is restricted. Thus in one case a state commission required the 
maintenance of certain passenger fares for ten years.” 

And it is not believed that any sound argument can be based 
upon the contention that the Interstate Commerce Commission is 
empowered to make findings and orders authorized by the Act to 
Regulate Commerce, and that these must necessarily be restricted 
to interstate rates, etc. This provision defines the remedies which 
the commission may apply, but enlarges the scope of these reme- 
dies. Since the Federal Control Act brings within the jurisdiction 
of the commission new rates, etc., it is only natural that there 
should be a definition of the remedies which it may apply — an 
extension of power similar in essential character to other enlarge- 
ments of the commission’s authority brought about by amend- 
ments to the Act to Regulate Commerce. 

But, in addition to these considerations which relate primarily 
to procedure, it is significant that the act establishes, as has been 
pointed out, its own standard to which rates, etc., initiated by the 
President must conform, and necessarily this standard supersedes 
all state standards unless the act itself saves them.” Apart, how- 





2 PR. R. v. Public Service Commission, 126 Md. 59, 82 (1915). In fact, in Detroit 
& Mackinac Ry. Co. ». Michigan Veneer Co., 000 U. S. o00 (decided November 18, 
1918), the court holds that “There is nothing to hinder a State from providing that 
after a judicial inquiry into the validity of such an order, it shall be binding upon the 
parties until changed.” 

18 Northern Pacific Ry. ». Washington, 222 U. S. 370 (1912); Michigan Central R. R. 
v. Vreeland, 227 U. S. 59 (1913); So. Ry. v. R. R. Commission, 236 U. S. 439 (1915). 
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ever, from the consideration that there is nothing in the act which 
indicates an intention to preserve the varying standards established 
by state laws, it is manifestly desirable, from the practical point 
of view, that rates, etc., initiated by the government should be 
subject to but one test enforceable in one tribunal. 

The contention that state authority still continues seems to be 
rested entirely on the first sentence of section 10 and the provisions 
of section 15 of the Federal Control Act. The first sentence of 
section 10 provides: 


“That carriers while under Federal control shall be subject to all 
laws and liabilities as common carriers, whether arising under State or 
Federal laws or at common law, except in so far as may be inconsistent 
with the provisions of this act or any other act applicable to such 
Federal control or with any order of the President.’ 


Before referring to the provisions of section 15 it should be 
pointed out that this sentence seems clearly to except the situation 
now under consideration; i. ¢., a situation in which an order has 
been issued by the President. Manifestly it would be inconsistent 
with such order for a state to order that the rates, etc., should not 
be charged which the President has directed shall be charged. In 
addition, the reasons heretofore and hereafter suggested for hold- 
ing the remedial procedure specifically provided in section 10 the 
exclusive remedy in case of rates, etc., initiated by the President 
show clearly, it is believed, that it would be “inconsistent with the 
general provisions of this act [the Federal Control Act]” to hold 
the general provisions of the first sentence of section 10 sufficient 
to permit state control of rates, etc., initiated by the President. 

Section 15 of the Federal Control Act, which also is invoked in 
support of state authority, is as follows: 


“That nothing in this act shall be construed to amend, repeal, im- 
pair or affect the existing laws or powers of the States in relation to taxa- 
tion or the lawful police regulations of the several States, except wherein 
such laws, powers, or regulations may affect the transportation of troops, 
war materials, Government supplies, or thé issue of stocks and bonds.” 


Pretermitting for the moment the questions whether this section 
properly construed can be regarded as intended to keep alive the 
power of the state with respect to rates, etc., and whether the ex- 
ercise of such power might affect the transportation of troops, etc., 
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there seem to be two well-settled rules precluding any construc- 
tion of the section which would sustain the power of the state to 
control rates, etc., initiated by the President. 

In the first place, when a statute creates a right and provides a 
particular remedy for its enforcement, such remedy is generally 
held to be exclusive.“ This rule is apparently bottomed on legisla- 
tive intention, as the Supreme Court points out in United States v. 
Stevenson,» where Mr. Justice Day said: 


“The contention of the defendants in error is that the action for a 
penalty is exclusive of all other means of enforcing the act, and that an 
indictment will not lie as for an alleged offense within the terms of the 
act. The general principle is invoked that where a statute creates a 
: right and prescribes a particular remedy that remedy, and none other, 
can be resorted to. An illustration of this doctrine is found in Globe 
Newspaper Company v. Walker, 210 U. S. 356, in which it was held that 
in the copyright statutes then in force Congress had provided a system 
of rights and remedies complete and exclusive in their character. This 
was held because, after a review of the history of the legislation, such, 
it was concluded, was the intention of Congress. 

“The rule which excludes other remedies where a statute creates a right 
and provides a special remedy for its enforcement rests upon the pre- 
sumed prohibition of all other remedies. If such prohibition is intended 
to reach the Government in the use of known rights and remedies, the 
language must be clear and specific to that effect. Dollar Savings Bank 
v. United States, 19 Wall. 227, 238, 239. In the present case, if it could 
be gathered from the terms of the statute, read in the light of the his- 
tory of its enactment, that Congress has here provided an exclusive 
remedy intended to take from the Government the right to proceed by 
indictment, and leaving to it only an action for the penalty, civil in its 
nature, then no indictment will lie, and the court below was correct in 
its conclusion.” 


That this general rule may properly be invoked in determining 
the correct construction of the Federal Control Act would seem 
apparent from the following considerations: 

(a) Had Congress intended to continue the remedial procedure 
heretofore applicable in connection with rates, etc., it would have 
been extremely easy for Congress to have used simple language 





14 Globe Newspaper Co. ». Walker, 210 U. S. 356 (1908). 
% arts U.S. 190, 197 (1909). 
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evidencing this intention. In lieu of such language, a special and 
definite procedure is established. 

(b) The action of the President, or of his duly constituted 
representative, in initiating rates, etc., involves the exercise of 
discretion and consequently would not be subject to judicial con- 
trol,1* and it would seem necessarily to follow that the exercise of 
such discretion would not be subject to administrative control 
‘except to the extent that the act of Congress specifically makes 
it so. 

(c) In like manner, a proceeding against the Director-General 
is in substance a proceeding against the United States and accord- 
ingly cannot be maintained except by the express permission of 
the government,!” and whatever be the construction to be given 
to section 15, it certainly contains nothing evidencing the consent 
of the United States to be made respondent in proceedings before 
state commissions. The remedy specifically allowed before the 
Interstate Commerce Commission is therefore created by the 
statute, and it is impossible to find a justification for any other 
remedy elsewhere. Necessarily, this remedy is exclusion. 

And this conclusion is reénforced by the provisions of the first 
paragraph of section 10, which authorize “actions at law or suits 
in equity” to be brought by and against “carriers.” Now if it 
should be held that this paragraph is intended to authorize a pro- 
ceeding against the United States, a conclusion of doubtful sound- 
ness, it is highly significant that it does not authorize proceedings 
before state commissions. “Actions at law” and “suits in equity” 
are technical phrases indicating well-known forms of procedure and 
do not include proceedings before commissions. This consideration, 
therefore, lends weight to the view that the statutory remedy 
before the Interstate Commerce Commission is the only remedy 
intended to be available in connection with rates, etc., initiated 
by the President. 

The second well-settled rule which reénforces the conclusion 
reached from a scrutiny of the language of the act, that the remedy 
before the Interstate Commerce Commission is exclusive, is found 
in the principle that when one part of a statute deals specifically 





16 Marbury v. Madison, 1 Cranch (U. S.), 137 (1803). 
17 Louisiana v. Garfield, 211 U. S. 70 (1908); Louisiana ». McAdoo, 234 U. S. 627 
(1914); New Mexico v. Lane, 243 U. S. 52 (1917). 
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with a certain matter, which it may be contended is dealt with 
more generally in another part of the same statute, the specific 
provisions apply rather than the general provisions.!* 

From what has been said it is clear that the only portions of the 
statute which can be opposed to the specific provisions of section ro, 
confiding to the Interstate Commerce Commission a degree of 
jurisdiction with respect to rates, etc., initiated by the President, 
are cast in very general language, and it would seem necessarily to 
follow that these specific provisions must be regarded as control- 
ling, and the general provisions must be construed as not intended 
to operate where the specific provisions apply. 

Turning now to the precise words of section 15, a significant 
difference is disclosed in its reference to the states’ power of taxa- 
tion and the states’ police power. The “existing Jaws or powers 
of the States in relation to taxation” are not to be amended, etc., 
but it is only the “lawful police regulations” of the states that are 
to be accorded a like immunity from change. There must have 
been some reason for refraining from preserving the “ police power” 
of the states to the same extent as the taxing power. It seems not 
unreasonable to regard the words “police regulations” as in- 
tended to refer to police regulations already in effect which were 
to remain in effect unless superseded by acts of the President under 
the Federal Control Law. 

Or, possibly, the words are intended to refer to the “police 
power” in its more limited and proper use as describing the au- 
thority of the state to legislate to protect the health, safety, and 
morals of its people,'® and not in its more extended and general use, 
within which the power to regulate rates, etc., has sometimes been 
classified. For there is grave doubt whether the regulation of 
rates, etc., by the states is in truth a branch of the police power 
within the meaning of section 15. It is true that various cases have 
so characterized it when referring to the general classification 
of legislation.” But this use of the term is clearly open to just 
criticism. 





18 Rodgers v. United States, 185 U. S. 83 (1902); Im re Anderson, 214 Fed. 662 
(1914); Colonial Navigation Co. v. N. Y., etc. Co., 50 L. C. C. 625 (1918), and cases 
cited. 

19 See the difference betwetn “police power” and “police regulations” suggested 
in 31 CycLOPEDIA OF LAW AND PROCEDURE, 902-03. 

20 Munn 2. Illinois, 94 U. S. 113 (1876); Budd ». New York, 143 U. S. 517, 534, 537) 
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In the first place, the “police power,” as referred to in the de- 
cisions, seems to be used in two ways: usually as referring to laws 
for the promotion of the public health, safety, and morals, but 
sometimes and less frequently, as referring to laws intended more 
generally for the public welfare. But, as Chief Justice Taney long 
ago pointed out,” practically all laws are police laws in this sense. 
That the ‘police power” in its more proper and limited sense is an 
inexact description of the rate-making power would seem to result 
from the following considerations: 

(a) In the first place it is well settled that the state police power 
cannot be bargained away, and yet it is equally well settled that 
the state may make a binding contract with a public utility which 
will preclude it, for a substantial period of time, from regulating 
the rates of that utility.” 

(b) In the second place, the rate-regulating power is subject to 
the limitation that it may not be so exercised as to deny the public 
utility a reasonable return on the fair value of the property which 
it devotes to the public service; but the police power, in its true 
sense, is not subject to any such restriction, since it is well settled 
that it is permissible to require uncompensated obedience to a law 
which is essentially one of police. Both of these elementary prin- 
ciples are violated if we treat the rate-regulating power as a part 
of the state’s police power. 

A true classification of the power to regulate rates, etc., would 
assimilate it to the power of eminent domain. The state requires 
a given service and fixes the price at which it shall be rendered.” 
Just as the taking of the railroads by the government is a striking 
illustration of the exercise of this power, although it constitutes 
the taking of a limited interest or use only, so the taking of an even 
more limited use of the property, as for example, the requiring of 
the furnishing of a freight car to be used for the transportation of 





544 (1892); German Alliance Insurance Co. v. Kansas, 233 U. S. 389 (1914); Puget 
Sound Traction Co. v. Reynolds, 244 U. S. 574, 578, 579 (1917). : 

1 License Cases, 5 How. (U. S.) 504, 582-83 (1847). 

® Detroit v. Detroit Citizens’ Street Ry., 184 U. S. 368 (1902); Cleveland ». Cleve- 
land City Ry. Co., 194 U. S. 517 (1904); Minneapolis v. Street Ry. Co., 215 U. S. 417 
(1910). 

% It is true that prices may sometimes be regulated, although there is no /egal 
obligation to sell or render service; but it is not believed that this changes the essential 
situation since in the majority of instances there is a practical compulsion. 
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a commodity from point X to point Y subjects the property of the 
carrier to the use of another person, the government determining 
the compensation for this use. The resemblance to eminent domain 
is further emphasized by the fact that the enterprise must be 
affected with a public interest to justify rate- or price-regulation.™ 
Treating the power as thus related to the power of eminent domain 
furnishes an adequate basis for the rule that the compensation 
must be fair, and that the business must be affected with a public 
interest, neither of which rules is a natural corollary of a classifica- 

, tion which would place the rate-regulating power under the police 
power. 

It is not believed, therefore, that the provisions of section 15 are 
sufficient to confer upon the states the power to control rates, etc., 
initiated by the President; but even if a different construction were 
adopted the states would be entirely devoid of power to require 
the United States to appear as a party respondent in proceedings 
before their various commissions. As has been pointed out above, 
such a proceeding would constitute a suit against the United States, 
and could not be maintained without express permission, and no 
such permission has been granted. Permission to hale the Director- 
General before a commission in order that he may justify his rates, 
etc., is limited to proceedings before the Interstate Commerce 
Commission. 

Practical considerations, therefore, reénforce the construction 
which is sustained by a scrutiny of the terms of the act and by such 
well-settled rules of construction as are applicable. For, if a com- 
plaint is filed with a state commission against the corporation 
owner of the property, it truthfully answers that it is not in con- 
trol of the rates, etc., complained of and is powerless to accord any 
relief. The Director-General cannot be called in, for to require his 
presence would be to subject the United States to the jurisdiction 
of the state without its permission. 

From every point of view, therefore, it seems clear that the 
state is without authority during federal control to regulate rates, 
etc., initiated by the President. 

Since under General Order No. 28 practically all rates and fares 
have been specifically determined by the President and have been 
initiated in the manner provided in the act, the question as to 





*4 German.Alliance Insurance Co. v. Kansas, 233 U. S. 389 (1914). 
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rates, etc., left untouched by his orders, is largely academic. What 
has been said is applicable in some measure to this question, though 
in a case involving such a situation it would be impossible to rely 
on the proposition which is the central thought of this discussion, 
viz., that the Federal Control Act provides specifically the exclu- 
sive remedy for rates, etc., initiated by the President. But, if a 
complaint should be filed with some state commission, relative to 
a rate not initiated by the President, it would be a simple matter 
for the President to initiate a rate between the points in question; 
so that any difficulties which might be anticipated in this quarter 
do not seem to be of a practical nature. 

Finally, this construction is in furtherance of the provisions of 
the President’s Proclamation of April 11, 1918, which reads as 
follows: 


“Until, and except so far as, said Director-General shall from time to 
time otherwise by general or special orders determine, such systems of 
transportation shall remain subject to all existing statutes of the United 
States and orders of the Interstate Commerce Commission, and to all 
statutes and orders of regulating commissions of the various States in 
which said systems or any part thereof may be situated. But any orders, 
general or special, hereafter made by said Director-General shall have 
paramount authority and be obeyed as such” — 


a provision which is almost verbatim the same as a corresponding 
provision in the President’s Proclamation of December 26, 1917. 
It should be noted in conclusion that the rates, etc., initiated by 
the President have superseded the previously existing rates, etc., 
both interstate and intrastate. Rates so superseded are non- 
existent and cannot be revived, but new tariffs must be published 
if the current rates, etc., are to be changed. It would seem to 
follow that if federal control were to come to an end without any 
new legislation the existing rates would continue as the lawful 
rates on intrastate traffic as well as on interstate traffic, and new 
tariffs would have to be filed with the state commissions. It 
seems inconceivable, however, that federal control could termi- 
nate without some additional legislation and such legislation will 


doubtless deal with the rate question. 
Henry Wolf Biklé. 
Law ScHoot, 
UNIVERSITY OF PENNSYLVANIA. 
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PROBLEMS IN PROBATE AND ADMINISTRATION 


EXECUTOR DE Son Tort 


ENEVER one not appointed executor or administrator 

wrongfully intermeddled with the goods of the deceased 
he was known as an executor de son tort.' It was commonly said 
that he had all of the duties but none of the rights of a real execu- 
tor.2 Such an intermeddling would seem to be a tort for which the 
rightful executor or administrator could, if already appointed, sue,* 
or, if later appointed, take proceedings by relation back.‘ This 
simple procedure would seem to-day amply to protect the estate. 
But under the older law confusion, it was thought, might result if 
such were the sole remedies of the estate. The executor was con- 
ceived as taking title from the will, not from the probate court. 
He had a prima facie right to the surplus, if no residuary legatee 
were named.’ Consequently the court had no discretion but to 
appoint him,’ unless indeed he were insane.* And the probate 
judge could not require of him a bond, if he were insolvent or 
otherwise unsuitable. He could, therefore, bring a writ and his 
general acts bound the estate before probate, provided the will 
were at some later time proved, even though the executor him- 
self never obtained letters.’ Such being the case a wrongful inter- 
meddler by taking possession of the estate might well mislead 
strangers into thinking there was a will in which he was named 
executor. And this fact could not be verified, for, as a rightful 
executor could act without proving the will, those interested might 
well feel that there was no use in searching probate records to 





1 y WriiaAMs, EXEcuTORS, 10 ed., 183. 

2 Carmichael ». Carmichael, 2 Phill. C. C. ror, 103 (1846). 
8 ; WoERNER, AMER. Law ApM., 2 ed., § 193. 

4 See infra, page 319. 

5 Smith ». Milles, 1 T. R. 475, 480 (1786). 

6 y WrtraMs, ExEcurTors, to ed., 1217. 

7 Rex v. Raines, 1 Ld. Raym. 361 (1698). 

8 Evans v. Tyler, 2 Rob. (Eccl.) 128, 133, 134 (1849). 

® Rex v. Rdines, supra. 

10 Brazier v. Hudson, 8 Sim. 67 (1836). 
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find his appointment. Thus grew up, as much asa protection to 
those interested as a penalty on the wrongdoer, the essential fea- 
tures of the anomalous doctrine of executor de son tort: that a 
creditor, legatee or next of kin after debts paid could proceed 
directly against the intermeddler as executor." 

In such action he was named as executor generally.” Accordingly 
he could so plead that he was only liable to the extent of the assets 
that came to his hands.* And he could show under the plea of plene 
administravit that he paid debts of equal or of superior degree to 
that of the plaintiff.“ Whether the wrongdoer was chargeable by 
the executor merely as. a tortfeasor or had incurred the liability 
of an executor de son tort when there was a duly appointed repre- 
sentative in existence at the time of his acts seems to have de- 
pended upon whether the wrongdoer interfered with the estate 
as executor.” In any event it seems clear that he could plead in 
mitigation of damages, though not in bar, of the suit of the true ex- 
ecutor or administrator, payment of debts of the estate." 

In Coulter’s case!’ it was said: “it is clear, that all lawful acts, 
which an executor de son tort doth, are good.” The difficulty with 
this statement is that it is not clear what acts are “lawful acts.” 


It must be remembered also that an executor de son tort did not have 
all the rights of a true executor. He could not, for instance, retain 
for his own debt,* nor if the estate was insolvent, prefer one creditor 
to another of equal degree.’® Apparently the act of the wrongdoer 
was good only if it was such an act as the true executor was bound 
to perform, subject to the qualification that the intermeddler was 
acting as executor, and to a greater extent than the solitary act 





1 y WoreRNER, AMER. LAw ADM., 2 ed., § 193. 

1 CouLTER’s CASE, 5 Co. 314. 

13 Dyer, 166 marg. 

4 Oxenham ». Clapp, 2 B. & Ad. 309 (1831). 

15 y WILLIAMS, EXEcurToRS, 10 ed., 186, 187. 

16 Roggenkamp »v. Roggenkamp, 68 Fed. 605 (1895); Brown ». Walter, 58 Ala. 
310 (1877); Leach ». Prebster, 35 Ind. 415 (1871); Tobey v. Miller, 54 Me. 480 (186s); 
Glenn »v. Smith, 2 Gill & J. (Md.) 493 (1830); Gay v. Lemee, 32 Miss. 309 (1856); Len- 
derink v. Sawyer, 92 Neb. 587 (1912); Howell v. Smith, 2 McCord (S. C.) 516 (1823); 
Kinard v. Young, 2 Rich. Eq. (S. C.) 247 (1846); McElveen v. Adams, 94 S. E. 733 
(S. C.) (1917); Oxenham ». Clapp, 2 B. & Ad. 309 (1831); Am. & Eng. Ann. Cas. 
1914A, 263, note. 

17 5 Co. 305. 

18 Alexander v. Lane, Yelv. 137. 

19 y WiLLIAMS, EXxEcuTORS, 10 ed., 195. 
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complained of.” If, then, the original intermeddler, acting as 
executor, used the assets in paying valid debts of the estate, the 
anomalous principles of the general doctrine of executor de som tort 
seem to have protected the creditors thus paid. And, if assets 
were sold to pay debts and debts were thus paid, the purchaser 
should have been protected. Probably, however, these anomalies 
did not extend so far as to protect a debtor of the estate in payments 
to the executor de son tort;* though the debtor logically should 
have been able to invoke them if the money was used in the proper 
administration of the estate. Though something might perhaps be 
said for this curious doctrine under the old English law, there should 
be nothing left of it under a system which assimilates executors to 
administrators by giving the court a discretion in their appoint- 
ment, by requiring them to file bonds, and by abolishing the old 
presumption in regard to the residue of the estate; in short, where 
the executor takes title not from the will but from the court.” 
Such is the theory of the executor’s right in a number of the United 
States, and in some of our jurisdictions the law of executor de son 
tort is abolished ;* and in others it is falling into disuse.” 





20 y WiLLiAMs, ExEcuTorRS, 10 ed., 195; Mountford v. Gibson, 4 East, 441 (1804). 
But see Dorsett v. Frith, 25 Ga. 537 (1858). 

%1 Thomson »v. Harding, 2 E. & B. 630 (1853). 

2 Roumfort v. McAlarney, 82 Pa. 193 (1876); Pickering ». Thompson, 24 Ont. 
L. Rep. 378 (1911). But see Carpenter v. Going, 20 Ala. 587 (1852); Woolfork ». 
Sullivan, 23 Ala. 548 (1853). 

% See Lee v. Chase, 58 Me. 432, 435 (1870). 

% y WoERNER, AMER. Law Apm., 2 ed., § 172. 

25 ALABAMA, CODE (1907) § 2801; Bowden ». Pierce, 73 Cal. 459, 463, 14 Pac. 302 
(1887); Ftormpa, Comp. Laws (1914) § 2411; Kansas, Gen. Stats. (1915) § 44953 
Minnesota, GEN. Stats. (1913) § 8177; Rozelle ». Harmon, 29 Mo. App. 569, 103 
Mo. 339, 15 S. W. 432 (1888); Dixon v. Cassell, 5 Ohio, 533 (1832); OREGoN, Laws 
(1910) § 384; Ansley v. Baker, 14 Tex. 607 (1855); WASHINGTON, CopEs Stars. (1915) 
§ 971; Wisconsin, Stats. (1915) § 3259. 

On the other hand, the doctrine has been perpetuated by statute in some states. 
Georcia, ANNOT. CopE (1914), § 3886; Massacnusetts, Rev. Laws (1902), c. 139, 
§§ 14, 15; Marne, Rev. Strats. (1916), c. 68, § 40; Misstssrpp1, ANNoT. CopE (1917), 
§ 1768; Nevapa, Rev. Laws (1912), §§ 5952-55; NEw HampsHrre, Pus. Strats. 
(1901), c. 188, § 16; New Jersey, Comp. Stats. (1910), § 2258; NortH CAROLINA, 
REVISAL (1908), § 2; RHopE IsLanp, GEN. LAws (1909), c. 312, § 30; SourH CARo- 
LINA, CopE (1912), § 3621; VERMONT, Pus. Stats. (1906), § 2860. é 

In Georgia, Nevada, New Hampshire, and Vermont the executor de son tort is 
liable for double the value of the goods appropriated by him. See references in pre- 
ceding paragraph of this note. 

26 See Rozelle ». Harmon, 29 Mo. App. 569, 578 (1888). 
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EFFECT OF PROBATE AND ADMINISTRATION 


It is common knowledge that by statute an executor or adminis- 
trator may sue for a tort to the property of the estate committed 
during the life of the deceased. This chose in action is as much an 
asset as a watch or a horse. But suppose after the death of the 
decedent and before the appointment of the personal representa- 
tive a similar wrong is done to the estate. 

If the deceased died intestate, the assets passed on death to 
the ordinary, who was usually the bishop. The statute of West- 
minster the Second, c. 19 (1285), recognized that personal property 
of an intestate passed immediately to the ordinary.”” The Statute 
of 31 Edw. III (1357), c. 11, required 


“that in case where'a man dieth intestate, the ordinaries shall depute 
the next and most lawful friends of the dead person intestate to admin- 
ister his goods; (2) which deputies shall have an action to demand and 
recover as executors the debts due to the said person intestate in the 
King’s court. . . . (4) And they shall be accountable to the ordinaries, 
as executors be in the case of testament, as well of the time past as of the 
time to come.” 


By Stat. 22 & 23 Car. II, c. 10 (1670), the administrator became 
bound to distribute the surplus. The Probate Amendment Act, 
21 & 22 Vict., c. 95, § 19 (1858), expressly vested the personal es- 
tate of an intestate until letters granted in the judge of the Court 
of Probate ‘‘in the same Manner and to the same Extent as hereto- 
fore they vested in the Ordinary.” ‘Though the property was in 
the ordinary, it was hardly possible for him to sue for a tort to’ the 
estate while he held title, for the object of Stat. 31 Edw. III, c. 11, 
was to take the administration from him.”* Indeed, subdivision 4 
of c. 11 made the administrator accountable as executor “‘as well 





27 See Dyer, C. J., in Graysbrook v, Fox, 1 Plowd. 275, 279. 

28 In Graysbrook ». Fox, 1 Plowd. 278, Weston, J., said referring to the statute, 
31 Edw. 3, c. 11: “And the reason thereof seems to be because the Ordinary is a 
spiritual Governor, wholly conversant in spiritual Causes, to whom it is inconven- 
ient to toil in the temporal Concerns of others, and therefore the Statute has given 
him Liberty to appoint others to take the Trouble of the Administration of the In- 
 terstate’s Goods, and they shall have Power as Executors, and may recover the Debts 
of the Intestate; and so it has remedied the said Mischief.” Dyer, C. J., and Walsh, J., 
said on page 279: “And Administrators are appointed by the Ordinary for his Ease, 
and to discharge himself of the Burden of the Office.” 











PROBLEMS IN PROBATE AND ADMINISTRATION 319 


of the time past as the time tocome.”” Therefore it was decided three 
centuries ago that title of an administrator related back to give him 
a right to sue in trover.”® And this was extended to other forms of 
action.*® At law the administrator must show an appointment ante- 
dating the writ;** though in equity it is sufficient to produce letters 
at the hearing, provided the bill alleges grant of letters. 

As to an executor: from the earliest times it was conceived that 
he took title from the will and not from the ordinary.* Accord- 
ingly he could sue at law before appointment, though, “for the 
enforcing of probates,” he must prove his appointment before he 
declared.* In equity the rule as to executors was the same as in 
the case of administrators.* 

While the principle of relation back was a familiar doctrine of 
the law of administration, difficulties arose when it was attempted 
to extend it to all situations. Suppose the personal representative 
before letters granted dealt with the estate in a certain way, did 
his later appointment make valid his acts? First,it may be supposed 
that the administrator before letters granted gives away part of the 
estate to one not entitled to distribution who may be either (a) a 
fellow wrongdoer, or (6) an innocent donee. In both these cases 
the person receiving the property should disgorge even though the 
donor later obtains letters;** for, indeed, even had authority existed 
before the act, the donee would not have been able as against a credi- 





29 Locksmith v. Creswel, 2 Roll. Ab. 399. 

80 Trespass, Thorpe v. Stallwood, 5 M. & G. 760 (1843); Brackett v. Hoitt, 20 N. 
H. 257 (1850). Indebitatus Assumpsit, Welchman »v. Sturges, 13 Q. B. 552 (1849); 
Dempsey v. McNabb, 73 Md. 433, 21 Atl. 378 (1891); Brown »v. Lewis, 9 R. I. 497 
(1870). Probably actions for injuries to leasehold property, Barnett ». Guildford, 
11 Exch. 19, 31 (1855). But detinue, see Crossfield v. Such, 8 Exch. 825 (1853). In 
Patten v. Patten, Alc. & N. 493 (1833) it was held that on ejectment by an adminis- 
trator the fictitious demise might be laid before grant of letters. Compare Foster 2. 
Bates, 12 M. & W. 226 (1843). 

81 Wankford ». Wankford, 1 Salk. 299, 303. 

% Humphreys v. Humphreys, 3 P. Wms. 349 (1734); Fell ». Lutwidge, Barnard. 
Ch. 319, 320 (1741); Horner v. Horner, 23 L. J. Ch. ro (1854); 1 DANIEL, CHANCERY 
Practice, 6 Am. ed., 318, 319. See Y. B. 18 Hen. VI. 22d. 

% Graysbrook v. Fox, 1 Plowd. 275, 280; 2 Roll. Abr. 554; Prattle v. King, T. 
Jones, 169. 

% Anon. 1 Roll. Abr. 917; Wankford ». Wankford,, 1 Salk. 299, 303. Mitchell ». 
Smart, 3 Atk. 606 (1747). 

85 y DANIEL, CHANCERY PRACTICE, 6 Am. ed., 318, 319. 

86 See Morgan v. Thomas, 8 Exch. 302 (1853); Haselden ». Whitesides, 2 Strob. 
(S. C.) 353 (1847). 
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tor or next of kin to retain what he had received, unless he had 
changed his position before full knowledge of the breach of trust.*” 

Second, imagine that the administrator before appointment sells 
assets to (a) a fellow wrongdoer, or (0) acting as administrator to 
an innocent purchaser. The authorities are divided on the efficacy 
of relation back of a later acquired authority as a protection to 
the buyer. Some cases state the rule to be that, if the act of 
the administrator would have been rightful when done by a repre- 
sentative de jure, such protection will be granted.** Other authori- 
ties require for the validity of the transfer that the act be not 
prejudicial to the estate.** The latter rulings, while the cases do 
not carefully distinguish between different situations, tend in the 
right direction. On principle it would seem that all transactions 
with one whose only association with the decedent is a possibility 
of appointment as representative should be discouraged, for ordina- 
rily such transactions are unnecessary. Therefore, one who buys 
knowing all the facts should derive no protection from a later ap- 
pointment except to the extent that what he has paid the adminis- 
trator is actually applied for the benefit of the estate.*° So far as he 
pays less than full value, and so far as what he pays never reaches 


the creditors or next of kin, he should take the risk. This principle, 
however, must be qualified in the extreme case of perishable property 
sold for full value by one who in all likelihood will be appointed 
administrator." The same risks should fall on one buying in 
ignorance of the absence of letters from a prospective administrator 





37 On change of position, see infra, page 344. If the donee was under the statute of 
distributions entitled to the payment relation back of the later appointment should 
validate the transfer, for the estate is not prejudiced. Compare note 39. 

88 McDearmon v. Maxfield, 38 Ark. 631 (1882); Moore v. Wright, 4 Ill. App. 443 
(1879); McClure v. People, 19 Ill. App. 105 (1886); Alvord v. Marsh, 12 Allen (Mass.) 
603 (1866); Magner v. Ryan, 19 Mo. 196 (1853); Rattoon v. Overacker, 8 Johns. 
(N. Y.) 126 (1811); Outlaw v. Farmer, 71 N. C. 31 (1874) (semble); Casho v. Murray, 
47 Ore. 57, 81 Pac. 388, 883 (1905) (semble); Vroom v. Van Horne, 10 Paige (N. Y.) 
549 (1844); Cook v. Cook, 24 S. C. 204 (1885); Whitehall v. Squire, 1 Salk. 295. See 
The Globe Ins. Co. v. Gerisch, 163 Ill. 625 (1896). 

Some of these opinions state broadly that the later acquired appointment validates 
all prior acts. The facts of the cases, however, do not justify this generalization. 

89 See Wilson v. Hudson, 4 Harr. (Del.) 168 (1844); Gilkey v. Hamilton, 22 Mich. 
283 (1871) (semble); Bradbury v. Reynel, Croke Eliz. 565; Middleton’s Case, 5 Co. 
28 b (semble); Morgan v. Thomas, 8 Exch. 302 (1853) (semble); Doe d. Hornby ». 
Glenn, 1 A. & E. 49 (1834). 

#0 The same principles should apply to one who pays prematurely a debt due the estate. 

4! See Tucker v. Whaley, 11 R. I. 543 (1877); Perkins v. Ladd, 114 Mass. 420 (1874). 
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who purports to act in a representative capacity. It is a simple 
matter to-day for such a fiduciary to provide himself with a certi- 
fied copy of his appointment by the probate court. In fact every 
businesslike administrator keeps on hand such a copy to facilitate 
transfers. The absence of authority should put on his guard every 
reasonable buyer. He who omits to take the simple precaution of 
demanding evidence of power should bear the burdens resulting 
from such neglect.” 

Third, it may be supposed that the administrator sells as his 
own assets of the estate to an innocent buyer, and receives inad- 
equate compensation. To the extent that the purchaser has 
profited it does not seem unjust that the administrator, when later 
appointed, should compel for the benefit of the estate a further pay- 
ment. But if full value has been paid must the purchaser give 
back what he has received when the administrator has wasted the 
proceeds of the sale? It may be urged that the whole sale is a 
nullity as made by one who has no title. But this theory would 
abrogate entirely any doctrine of relation back. And such a doc- 
trine does exist, and is entirely in accord with the spirit of the early 
administration statutes. Again, it may be said that the nearest 
analogy to the doctrine of relation back in administration is ratifi- 
cation of a quasi agent’s act by a quasi principal, and that the first 
step in ratification is that the quasi agent act in the name of the 
quasi principal. And here ex hypothesi the administrator acted in 
his own name. But this limitation of ratification confines the 
logical but extreme doctrine of undisclosed principal within due 
bounds by preventing contracting parties from becoming liable 
to unexpected persons except in restricted cases. In administra- 
tion the so-called ratification is through the appointment by a court 
of the very person who did the act, —the quasi agent and the 
quasi principal are the same, and very different considerations 
govern. It is merely a question whether a due regard for the rights 
of the estate require us to ignore the unfortunate situation of the 
purchaser. It seems fairer on the whole to protect the latter. The 
estate has many benefits from the doctrine of relation back, and 
should accept this burden, which, it may be noted, is not a real 
burden if the administrator’s bond is adequate.® 





# See cases cited in notes 38 and 30. 
# See cases cited in notes 38 and 39. The distinctions between the second and 
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. 


An executor named in a will could act freely without appoint- 
ment from the probate court. This followed naturally from the 
old notion that an executor took title from the will and not from 
the court.“ So long as the will was at some time proved, even 
though the executor had previously died, his acts were valid.” 
In the United States, however, where the executor has to rely on 
his appointment from the court,“ the rules in regard to adminis- 
trators explained above should obtain. The old law is followed, 
however, in some states.*7 Other courts with more reason treat 
executors and administrators alike.* 


REVOCATION OF PROBATE AND ADMINISTRATION 


Where an executor under a forged will, or an administrator 
inadvertently appointed in derogation of a nearer relative of the 
deceased, has his appointment revoked by one entitled to administer, 
the law with good reason is well settled. If debtors to the estate 
have paid their debts to the first appointee who has then wasted 
the money, they are fully protected against another demand by the 
second appointee.*® Likewise those who have purchased property 
of the estate as such for full value with no intent to spirit away the 


particular chattel or to allow the first representative to divert the 
proceeds to his own use should be entitled to keep what they have 





third groups of cases dealt with in the text is not clearly brought out either in the 
facts or the opinions of the authorities. 

The administration bond required by Stat. 22 & 23 Car. II, c. 10, §§ 1-3, and by 
many of our statutes makes the administrator and sureties responsible for all “ goods, 
chattels, and credits of the said deceased which have or shall come to the hands, pos- 
session, or knowledge of him.” 

“ Dyer, C. J., in Graysbrook v. Fox, 1 Plowd. 275, 280; Middleton’s Case, 5 Co. 
28 b; Wankford v. Wankford, 1 Salk. 299, 301; Roe v. Summerset, 2 W. BI. 692. 

45 Brazier v. Hudson, 8 Sim. 67 (1836); Johnson v. Warwick, 17 C. B. 516 (1856). 

46 + WoERNER, AMER. LAw ApmM., 2 ed., § 172. 

47 Thiefes ». Mason, 55 N. J. Eq. 456, 37 Atl. 1084 (1897); Magwood ». Legge, 
Harp. (S. C.) 116 (1824). See Hogan v. Wyman, 2 Oreg. 302 (1868); Shoenberger ». 
Lancaster Savings Institution, 28 Pa. 459 (1857). 

48 Carter v. Carter, 10 B. Mon. (Ky.) 327 (1850); Pinkham »v. Grant, 78 Me. 158, 
3 Atl. 179 (1886); Gay v. Minot, 3 Cush. (Mass.) 352 (1849); Stagg v. Green, 47 Mo. 
500 (1871) (but see Wilson v. Wilson, 54 Mo. 213 (1873)); People v. Barker, 150 
N. Y. 52,44 N. E. 785 (1896); Monroe v. James, 4 Munf. (Va.) 194 (1814). See Wall 
v. Bissell, r25 U. S. 382 (1888); Gardner v. Gantt, 19 Ala. 666 (1851). 

# Allen v. Dundas, 3 T. R. (1789) 125. And see Mo. Pac. Ry. Co. v. Bradley, 51 
Neb. 506, 71 N. W. 283 (1897); Zeigler v. Storey, 220 Pa. 471, 69 Atl. 894 (1908); 
Schluter v. Bowery Savings Bank, 117 N. Y. 125, 22 N. E. 572 (1880). 





PROBLEMS IN PROBATE AND ADMINISTRATION 323 


bought.” And this is entirely independent of the disposition made 
by the administrator of the consideration received by him. There 
are plenty of analogies in the law to support the power of one who 
has no title, or a defeasible title, to transfer it. The registry acts 
allow a grantor of an unrecorded deed to A to transfer title which is 
in A to B, who without notice of A registers his document;™ an 
agent without title may of course transfer it, even contrary to in- 
structions; a disseisor of land may convey title to crops which 
he has severed from the soil to a boné fide purchaser for value;* a 
pledgee by observing proper formalities may transfer the pledgor’s 
title;** and, finally, the case of sale in market overt furnishes a 
common law analogy. Indeed the position of the administrator 
is better than that of the seller in many of these cases; for he is 
acting under appointment of the court. He is not only a representa- 
tive de facto, but de jure. And, though no case has been found 
clearly pointing this out, nothing should turn on whether the first 
appointee acted as a fiduciary or on his own behalf; he has title and 
can transfer it.. The case of a distributee, however, is very different 
from that of a debtor paying his debt, or of a purchaser from the 
estate. They are volunteers; and, if they take under a forged will, 
or administration later revoked, they should disgorge in favor of the 


second administrator,” unless under principles of quasi contracts 
they have changed their position. 

Hitherto it has been imagined that the grant of probate or ad- 
ministration has been in derogation of the right of one rightfully 
entitled to administration. Where the revocation is effected at the 
instance of one selected by the testator to wind up his estate, 7. e., 
an executor, the law was not so clear. The earliest case is Y. B. 





50 BROOKE’s ABR. (1576) Tit. Administrators, 33; Packman’s Case, 6 Co. 18 5; 
Semine v. Semine, 2 Lev. 90; Boxall v. Boxall, 27 Ch. D. 220 (1884). See infra Ameri- 
can cases where grant is in derogation of will. Compare Woolley ». Clark, 5 B. & 
Ald. 744 (1822). In Foulke v. Zimmerman, 14 Wall. (U. S.) 113 (1871) and Thompson 
v. Samson, 64 Cal. 330 (1883), purchasers from distributees under the earlier appoint- 
ment were protected. 

5! TrrFANY, REAL Property, § 476. 

8 WILLISTON, SALES, § 317. 

8 Stockwell v. Phelps, 34 N. Y. 363 (1866). 

5% JonES, COLLATERAL SECURITIES, 3 ed., § 603. 

85 WILLISTON, SALES, § 347. 

56 Thompson »v. Samson, 64 Cal. 330, 30 Pac. 980 (1883); Fallon v. Chidester, 46 
Iowa, 588 (1877); Im re West, [1909] 2 Ch. 180. 
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7 Edw. IV, Trin. ff. 12, 13, where Littleton, J., with the concurrence 
of Newton and Danby, JJ., said: 


“A man may make me his executor unknown to me etc. And then 
when I have become aware of it I may well take on myself the power of 
administration and disposition etc. And Sir the Ordinary may well 
grant administration in the meantime as he did here, but by the proving 
of the will the power of the administrator is determined unless the 
executor has refused some time before the Ordinary then perhaps the 
law will be otherwise.” 


In Fitzherbert’s Abridgment (1565) °’ and Brooke’s Abridgment 
(1576)°8 the passage is similarly cited. In Rolle’s Abridgment 
(1668)*® and in Viner’s Abridgment (1753) the same propo- . 
sition is stated as follows: 

“Tf a man makes an executor, but it is not known, or concealed, the 


Ordinary may grant administration, and this shall be good till the other 
prove the will. 7 Edw. 4, 12 f. 13.” 


But the leading case until recent years was Graysbrook v. Fox. 
The plaintiff executor under the will of Kene brought detinue for 
chattels. The defendant pleaded that Kene died possessed of the 


chattels, that administration of his goods was granted, and that 
before probate of the will the administrator sold the goods to the 
defendant. The plaintifi’s demurrer was sustained by Dyer, C. J. * 
and Walsh, J.; Weston, J., dissenting. 

Walsh, J., said: 


“And administrators are appointed if the Ordinary for his Ease, and to 
discharge himself of the burden of the office, and they take their Com- 
mencement by a spiritual Act viz. by the Letters of Administration, 
and have Authority over a Thing temporal. But the Executor takes his 
Commencement by a temporal Act, viz. by the making of the Will of 
the Testator, which is a temporal Act, but takes its perfection by a 
spiritual Act, viz. by Probate in the Spiritual Court, and the Executor’s 
Authority is over a Thing temporal. But the Ordinary or Administrator 
have no Authority or interest, unless the deceased die intestate.” 


Lord Dyer said (p. 280 a): 


“Then if the Law, immediately after the Death of the Testator, vests 
the Property and the Possession of his Goods in the Executor, from thence 





57 Administratours, par. 8. 58 Executors, par. III. 
59 Page 907. 80 Page 66. 
& Plowd. 275 (1565). 8 Page 279 a. 
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it follows that the Law never vests the Property in the Ordinary, and 
from thence it follows that the law never vests the property in the 
Administrator.” 


For this proposition the Chief Justice cites, however, Y.B. 7 Edw. IV, 
Trin. 12, which is, if anything, an authority in favor of the adminis- 
trator. Walsh, J. (p. 282), with the concurrence of all his associates, 
later said: 


“Tf the defendant here had averred that the Administrator had aliened 
the Goods to him for a certain Sum, and had employed the Money in 
Discharge of the Funeral, or of the Debts of the deceased, or about other 
Things which an executor should be forced to do, there the Sale for 
such Purposes should not be avoided, but should remain indefeasible; 
and the Reason is, because by the Commission of the Administration to 
him by the Ordinary, who was ignorant of the Testament, he has a 
Colour of Authority, though it is not a rightful one and he that has the 
Right suffers no Disadvantage although he be found by the Act of the 
Administrator, for it is no more than he himself was compellible to do.” 


It is difficult to see how this concession can be reconciled with the. 
statement that the property was always in the executor and never 
in the administrator. 

Abram v. Cunningham® went even further than Graysbrook v. 
Fox, when it held that title given by an administrator de bonis non 
was worthless as against the claim of an administrator to the ex- 
ecutor. Wolley v. Clark™ was an action by an executrix against 
the administrator and one to whom he sold goods after both had 
notice of the will which was later proved. The plaintiff was suc- 
cessful. But the element of notice differentiated the case from the 
earlier authorities. In Boxall v. Boxall,” through the suppression 
of a will containing no appointment of an executor, a grant of ad- 
ministration was secured and a sale made thereunder to one igno- 
rant of the concealment. This sale was held to be good though the 
letters were later revoked. The omission of an executor from the 
will makes this case, too, distinguishable. The same may be said 
of Craster v. Thomas,® owing to the Indian Succession Act, 1865. 
But Ellis v. Ellis®™ was a clean case in support of Graysbrook v. Fox 

2 Lew. 182. 
% 5 B. & Ald. 744. 


% 27 Ch. D. 220. 


% [1909] 2 Ch. 348. 
87 [1905] 1 Ch. 613. 
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and Abram v. Cunningham, both of which had been cited as law in 
leading books. 

In spite of this line of cases there is a trend of authority leading 
in the other direction. The year book case is the earliest authority. 
Moreover the courts have held, as we have seen, that an adminis- 
trator, or an executor under a forged will, can.give a good discharge 
to the deceased’s debtor.® And then there are the cases of admin- 
istrations durante minore aetate, pendente lite, durante absentia, and 
durante animi aut corporis vitio.”® 

The administration durante minore aetate was recognized at 
common law in Piggot’s case,” though later it rested in part on 
Stat. 38 Geo. 3, c. 87, §6. It has not clearly been decided whether 
in the event of such an administrator selling not in due course of 
administration to one who purchases in good faith that an inde- 
feasible title passes. But Williams states that it does;’? and in the 
recent case of In re Cope™ Jessel, M. R., said of such a representative 


“The limit to his administration is no doubt the minority of the person, 
but there is no other limit. He is an ordinary administrator: he is 
appointed for the very purpose of getting in the estate, paying the 
debts, and selling the estate in the usual way; and the property vests 
in him.” | 

An administration pendente lite when the controversy before the 
ordinary had to do with a will was once considered utterly void.” 
But it was held later that such an administrator could receive debts 
of the estate, though, indeed, it was said by way of dictum that the 
property in the goods was in the executor.” If the executor named 
in the will or the next of kin were out of the country the probate 
court had power to grant before probate obtained or letters issued 
an administrator durante absentia.” It has been held that an ad- 
ministrator de bonis non cum testamento annexo durante absentia 





68 y WritiAMs, ExEcuTors, 10 ed., 461, 462. But see 1 WOERNER, AMER. LAW 
Apm., 2 ed., § 274. 

6 Allen v. Dundas, 3 T. R. 125 (1789); Prosser ». Wagner, 1 C. B. (N. S.) 289 (1856). 

7 Compare Patton’s Appeal, 31 Pa. St. 465 (1858). 

7 5 Rep. 29. 

7 y WrLtiaMs, EXECUTORS, 10 ed., 393. 

% 16 Ch. D. 40, 52. 

™% Frederick v. Hook, Carth. 153. 

7% Walker v. Woollaston, 2 P. Wms. 576, 588 (1731). 

% Clare v. Hedges, 1 Lutw. 342. 





' PROBLEMS IN PROBATE AND ADMINISTRATION 327 


could make a good title to leaseholds belonging to the estate.” 
In Slater v. May,’® Chief Justice Holt said: 


“that it was reasonable there should be such an administrator, and that this 
administration stood upon the same reason as an administration durante 
minori aetate of an executor, viz. that there should be a person to manage 
the estate of the testator, till the person appointed by him is able.” 


Administration may also be granted temporarily during the illness 
or lunacy of the executor;’? or pending a search for a lost will; *° or 
until the will should arrive from a foreign country.* 

These administrations admit the principle of a power and, at 
least in the case of an administration durante minore aetate, a com- 
plete power, to deal with the estate even though there be an executor. 
The logical result of the holding in Graysbrook v. Fox would be to 
hold all these administrations void, “traps for the unwary.” * 

At length the law of England received a definite turn in the right 
direction in the recent case of Hewson v. Shelley® in the Court of 
Appeal. Letters were granted to the widow of a man who was erron- 
eously supposed to have died intestate. The administratrix sold 
to a purchaser a portion of the deceased’s real estate. A will was 
found and executors appointed. In an action by the executors to 
recover possession of the realty sold the Court of Appeal, reversing 
Astbury, J., who conceived himself bound by the earlier cases, 
held that the grant of administration was not void and that the 
purchaser had acquired a good title. Phillimore, J., after review- 
ing the earlier authorities said (p. 44): 

“Tt seems to me that the true view is that till the Ordinary was concluded 
by probate he had for the benefit of all those interested, including, at 
any rate in ancient times, the soul of the deceased for the repose of which 
masses were to be provided, the power to commit administration and to 
pass the property thereby, subject to that administration being recalled 
and the power and title of the administrator determined upon production 
possibly, upon probate certainly, of a will. . . . It is not as if we were 
asked to decide that the mere discovery of a will avoided all the acts 





7 Webb ». Kirby, 3 Sm. & G. 333 (1856). 

78 2 Ld. Raym. 1071. 

7 Hills v. Mills, 1 Salk. 36. 

8 Goods of Wright, [1893] P. 21; Goods of Campbell, 2 Hagg. 555 (1829). 
81 Goods of Metcalfe, 1 Add. 343 (1822). 

& Phillimore, L. J., in Hewson v. Shelley, [1914] 2 Ch. 13, 44. 

8 [1914] 2 Ch. 13. 
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of the administrator. If the will names no executor, if the executor be 
dead leaving no executor, if he or his executor if he takes his place re- 
fuses to take out probate and accept the executorship, the title of the 
administrator would, I gather, confessedly prevail. Those who have 
purchased goods from an administrator may find their title depend on 
the caprice of an executor or of an executor’s executor.” 


These observations are clearly sound and in accord with the pre- 
vailing view in this country, where the notion that an executor 
took title from the court and not from the will has had with good 
reason considerable following. 

Administration granted in a state where the deceased did not 
reside and left no effects is void.® Distributees and purchasers 
from the representative get no title, and are liable, though innocent, 
as converters. The decree of the probate court which has no juris- 
diction may be attacked collaterally. Likewise administration 
on the estate of a living person is void.*” In the United States in 





% Fidelity Co. v. Freeman, 109 Fed. Rep. 847 (1901); Floyd v. Clayton, 67 Ala. 
265 (1880); Meek ». Allison, 67 Ill. 46 (1873); Martin »v. Dix, 134 Ga. 481 (1910); 
Schluter v. Bowery Savings Bank, 117 N. Y. 125, 22 N. E. 572 (1889); Kittredge v. 
Folsom, 8 N. H. 98 (1835); Barkaloo v. Emerick, 18 Ohio 268 (1849); Patton’s Appeal, 
31 Pa. 465 (1858); Zeigler v. Storey, 220 Pa. 471, 69 Atl. 894 (1908); Foster v. Brown, 
1 Bailey L. (S. C.) 221 (1829); Benson v. Rice, 2 Nott. & McC. (S. C.) 577 (1820); 
Price v. Nesbit; 1 Hill Ch. (S. C.) 445 (1834); Pinkerton v. Walker, 3 Hayw. (Tenn.) 
221 (1816); Franklin v. Franklin, 91 Tenn. 119, 18S. W. 61 (1892). Fallon v. Chidester, 
46 Iowa 588 (1877), contra. Compare Waters v. Stickney, 12 Allen (Mass.) (1866); 
Besancon v. Brownson, 39 Mich. 388 (1878); Kelly v. Davis, 37 Miss. 76 (1859); Rag- 
land ». Green, 14 Sm. & M. (Miss.) 194 (1850). 

In some states by statute all acts of a personal representative before revocation of 
his authority are as valid as if he had continued to execute his trust. CALIFORNIA, 
Cope Crv. Proc. (1916), § 1428; NortH Dakota, Comp. Laws (1913), § 8705; On10 
Annot. GEN. CopE (1912), § 10635; Soura Dakota, Comp. Laws (1913) Pros. 
Cong, § 131; WIscoNsIN, Stats. (1898), §§ 3815-17. 

85 Insurance Co. v. Lewis, 97 U. S. 682 (1878); Thormann ». Frame, 176 U. S. 350 
(1900); Perry v. St. Joseph, R. Co., 29 Kan. 420 (1883); Thumb »v. Gresham, 2 Met. 
(Ky.) 306 (1859); Hall v. L. & N. R. Co., 102 Ky. 480, 43 S. W. 698 (1897); Moise 2. 
Mutual Life Association, 45 La. Ann. 736, 13 So. 170 (1893). Compate Appeal of 
Willetts, 50 Conn. 330 (1882); Record ». Howard, 58 Me. 225 (1870); Hoes v. N. Y. 
N. H. & H. R. Co., 173 N. Y. 435, 66 N. E. 119 (1903); Andrews v. Avory, 14 
Gratt. (Va.) 229 (1858). 

On jurisdiction to establish a devastavit against an executor, see Michigan Trust 
Co. v. Ferry, 228 U. S. 346 (1913). 

86 See cases in preceding note. 

87 Scott v. McNeal, 154 U. S. 34 (1894); 1 WorERNER, Amer. Law Apm., 2 ed., 
§§ 208-13. 

Some states by statute provide for the appointment of a receiver of the effects 
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general the probate court of the county where the deceased last 
dwelt has jurisdiction. If the deceased dwelt in another state, the 
court of the county in which he left effects. And, if there are more 
than one of these, the county where jurisdiction is first taken. 
In England since Stat. 20 & 21 Vict., c. 77, § 23 (1857), but one 
court has jurisdiction.*® Grant of probate or administration in 
the wrong locality is voidable, not void.*° 


REFUNDING 
I 


An executor or administrator is never protected in paying 
legacies or shares when a present existing liability of the estate known 
to him is outstanding; nor will a court order sych a distribution. With 
respect to debts or liabilities known to the representative which 
are not yet due or may never become due, the situation of the ex- 
ecutor or administrator is a difficult one. The English practice has 
not been uniform. It was held in Simmons v. Bolland” that the 
executors could not be compelled without security to deliver over 
to a residuary legatee the whole of the estate when there was a 


possible future liability on covenants made by the deceased. The 
practice of giving security has disappeared, but the executor or 
administrator, if he distribute the assets under order of court in 





of an absentee, and a distribution of those effects after absence for a certain time. 
There is a division of opinion on the constitutionality of legislation of this sort. 
Cunnius v. Reading School District, 198 U. S. 458 (1905); Nelson ». Blinn, 197 Mass. 
279, 83 N. E. 889 (1908); Clapp v. Houg, 12 N. D. 600, 98 N. W. 710 (1904); Carr 2. 
Brown, 20 R. I. 215, 38 Atl. 9 (1897); Selden v. Kennedy, 104 Va. 826, 52 S. E. 635 
(1906). 

88  WOERNER, AMER. LAw Apm., 2 ed., § 204. 

89 For a description of jurisdiction of English probate courts prior to 1857, see 
4 Gray Cas. ON PROPERTY, 2 ed., 411-13. 

% Holmes v. Oregon & California Ry. Co., 5 Fed. 523 (1881); Kling v. Connell, 105 
Ala. 590, 17 So. 38 (1894); Irwin ». Scriber, 18 Cal. 499 (1861); Estate of Griffith, 84 
Cal. 107, 23 Pac. 528 (1890); Tant ». Wigfall, 65 Ga. 412 (1880); Donahue ». Daniel, 
58 Md. so5 (1882); McFeely v. Scott, 128 Mass. 16 (under statute) (1879); Johnson ». 
Beazley, 65 Mo. 250 (1877); Bolton ». Schriever, 135 N. Y. 65 (1892); Eller v. Rich- 
ardson, 89 Tenn. 575, 15 S. W. 650 (1891); Burdett v. Silsbee, 15 Tex. 604 (1855); 
Fisher v. Bassett, 9 Leigh (Va.) 119 (1869) (semble). Miller v. Swan, 91 Ky. 36, 14 
S. W. 964 (1890); Miltenberger v. Favrot, 21 La. Ann. 399 (1837); People’s Savings 
Bank v. Wilcox, 15 R. I. 258, 3 Atl. 211 (1886), contra. And see Slate’s Estate, 40 
Ore. 349, 68 Pac. 399 (1902). 

® 3 Mer. 547 (1817). 
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an administration suit, is fully protected. The creditor, thus de- 
prived of his right against the representative, still had a remedy 
against the legatees or distributees. In Fletcher v. Stevenson®™ the 
retention for possible future liability was put with good reason on 
the ground of a protection to the convenantee. But in a later case 
such retention was conceived to be for the benefit of the executor or 
administrator; and, as soon as it was held the decree of court pro- 
tected him, the reason for the retention of assets seemed to dis- 
appear.“ Accordingly it is the modern practice not to retain ex- 
cept in cases of leases where there is a privity between the executor 
and the lessor.” 

Closely connected with the foregoing inquiry is the situation of 
an executor or administrator who pays legacies or distributive 
shares in ignorance of a present existing liability or of an obligation 
which may later mature. The law of England seems now clear 
that, unless the representative pays the beneficiaries under order 
of the court in an administration suit, he is liable to the creditor. 
But if he secure the sanction of the court the creditor is without 
other remedy than to follow the assets in the hands of the legatees 
or distributees. This protection to the representative was a great 
inducement to him to resort to the Court of Chancery for an ad- 
ministration suit.*” His position is further mitigated by Lord St. 
Leonard’s Act,** allowing him after such notice as the Chancellor 
shall deem proper and the expiration of the time stated therein, 
to distribute the assets free from further molestation by indolent 
or belated creditors. . 

In the United States the question of presentation of claims is 
governed by statutes in general requiring the representative to 
give notice of his appointment and barring creditors who do not 
present their claims within a short period of limitation. The neces- 
sity of presenting contingent claims varies. The Massachusetts . 

® March »v. Russell, 3 Myl. & Cr. 31 (1837); Knatchbull ». Fearnhead, 3 Myl. & 
Cr. 122 (1837); Waller v. Barrett, 24 Beav. 413 (1857). 

% 3 Hare, 360 (1844). 

* King v. Malcott, 9 Hare, 692 (1852); Dodson v. Sammell, 1 Dr. & Sm. 575 (1861). 

% In re Nixon, [1904] 1 Ch. 638; Jn re King, [1907] 1 Ch. 72. 

% Norman ». Baldry, 6 Sim. 621 (1834); March v. Russell, 3 Myl. & Cr. 31 (1837); 
Knatchbull v. Fearnhead, 3 Myl. & Cr. 122 (1837); Waller v. Barrett, 24 Beav. 413, 
418 (1857). 

97 MAITLAND, EQUITY, 197. 

8 Strat. 22 & 23 VICT., c. 35, § 20. 
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Act * furnishes a reasonable solution. Three classes of debts are 
there defined. 1. Claims payable within the period of limitation. 
2. Claims which with reasonable certainty will accrue thereafter. 
3. Claims which may never become payable. A creditor whose 
right of action does not accrue within one year after giving the 
administration bond may present his claim at any time before final 
settlement, and, if the court find that the claim is or may become 
justly due, it shall order the representative to retain sufficient assets 
to satisfy it. The court has an option to take a suitable bond from 
those interested and pay over to them the assets. If such a claim is 
not so presented, all right to sue on it is lost both against the ex- 
ecutor or administrator and legatees or distributees. Such a lia- 
bility is a promissory note payable at a future date,’ or a liability, 
which, though contingent, presents a fair chance of actual matur- 
ity. On the other hand, the chance of holding the estate on the 
deceased’s obligation as surety on a probate bond is so remote that 
it does not represent a claim which “is or may become justly due.” 
It does not, therefore, require to be filed in court in order to save 
the rights of the creditor against the beneficiaries of the estate.’ 
But of course there can be no claim against the executor person- 
ally if his final account has been allowed by the probate judge. 
This legislation protects the careful executor or administrator, and 
preserves the rights of the creditor so far as is consistent with not 
withholding too long the enjoyment of the property from those, 
who, after creditors, are entitled to it. The practice in Massa- 
chusetts has been followed more or less closely in some states.!% In 
other jurisdictions every claim no matter how contingent must be 
presented within proper time or it is barred forever.™ In Illinois 





® Rev. Laws (1902), c. 141, §§ 9, 13, 26-32, as amended by Acts (1914), c. 699. 

100 Bassett v. Drew, 176 Mass. 141, 57 N. E. 384 (1900). 

10 Electric Welding Co. v. Fitz, 215 Mass. 315, 102 N. E. 354 (1913). 

10 Forbes v. Harrington, 171 Mass. 386, 50 N. E. 641 (1808). 

108 MAINE, REv. STATS. (1903), c. 89, §§ 14-18; Greene v. Dyer, 32 Me. 460 (1851); 
Sampson v. Sampson, 63 Me. 328 (1874); Pole v. Simmons, 49 Md. 14 (1878); Micut- 
GAN, Comp. Laws (1915), c. 234, §§ 20, 23, 25, 28; Berryhill ». Peabody, 72 Minn. 
232, 75 N..W. 220 (1898); Lake Phalen Co. ». Lindeke, 66 Minn. 209, 68 N. W. 974 
(1896); Hunt ». Burns, 90 Minn. 172, 95 N. W. 1110 (1903); NEBRASKA, REv. Strats. 
(1913), §§ 1409, 1412, 1413; Libby v. Hutchinson, 72 N. H. 190, 55 Atl. 547 (1903); 
Ounto, ANNoT. GEN. CoDE (1912), §§ 10748, 10877-883; RHopE Istanp, Gen. Laws 
(1909), c. 318, §§ 19-25; VERMONT, Pus. STATS. (1906), c. 137, §§ 2912-20; WISCONSIN, 
Stats. (1915), §§ 3858-61, 3866-67; Schmidt v. Grinzow, 156 N. W. (Wis.) 143. 
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the statute is interpreted to mean that the claim is barred also 
against the legatees or distributees.® In some of these states it 
is expressly stated that the creditor is not barred if no notice was 
given by the personal representative, or if the creditor had no 
notice because he was out of the state. In other of these states 
it will be seen that the construction of the statutes does not bar 
proceedings against beneficiaries who have been partially or wholly 
paid. In Connecticut,!°’ Missouri and North Carolina’ the 
statute of non-claim runs from the maturity of the obligation. 
\ 


II 


With these preliminary observations on the necessity of pre- 
sentment one may examine the nature of the obligation of a legatee, 
distributee, or creditor to refund for thé benefit of other legatees, 
distributees, or creditors payments received. Refunding by a bene- 
ficiary when creditors have been overlooked may be had at the 
suit of the personal representative. After conflicting dicta in the lat- 
ter part of the seventeenth century” it was squarely held in Davis 
v. Davis, “that an executor may bring a bill against a legatee to 
refund a legacy voluntarily paid, as well as a creditor; for the ex- 
ecutor paying a debt of the testator out of his own pocket stands in 
the place of the creditor and has the same equity against a legatee 





Arizona, Rev. Stats. (1913), Crv. Cope, §§ 882, 889; Cat. Annor. Stats. (1912), 
§ 7996; Ftoripa, Comp. Laws (1914), § 2405; GEorc1A, ANNoT. CoDE (1914), § 3997; 
Hawa, Rev. Laws (1915), § 2493; Ipano, Rev. CoprEs (1908), § 5462; ILLrNots, 
Awnnort. Stats. (1913), § 119; Minnesota, GEN. Stats. (1913), § 7323; MONTANA, 
Rev. Cones (1907), § 7760; NortH Daxora, Comp. Laws (1913), § 8736; OKLAHOMA, 
Rev. Laws (1910), § 6454; Sours Daxora, Comp. Laws (1913), Pros. Copr, § 171; 
Uran, Comp. Laws (1907), § 3851; WASHINGTON, CopEs & Stats. (1915), §§ 1472-79. 
Compare New Jersey, Comp. Stats. (1910), § 3837; TENNESSEE, ANNOT. CoDE 
(t9r7), § 4117. 

10% Cutright v. Stanford, 81 Ill. 240 (1876); People v. Brooks, 123 Ill. 246, 14 N. E. 
39 (1887); Snydacker v. Swan Land Co., 154 Ill. 220, 40 N. E. 466 (1895). 

106 Arizona, REv. Stats. (1913), Crv. CopE, § 1023; CaLirorntA, CopE Crv. Proc. 
(1916), § 1650; IpaHo, Rev. CopE (1908), § 5631; MonTANA, Rev. CopEs (1907), 
§ 7660; Norta Dakota, Comp. Laws (1913), § 8736; OkLAHOMA, REv. Laws (1910), 
§ 6454. 

107 Gay’s Appeal, 61 Conn. 445, 23 Atl. 829 (1892). 

108 Burton v. Rutherford, 49 Mo. 255 (1872). 

10 Miller v. Shoaf, rro N. C. 310, 14 S. E. 800 (1892). 

110 Hodges v. Waddington, 2 Vent. 360; Noell v. Robinson, 2 Vent. 358; Nelthrop 
9. Hill, 1 Ch. Cas. 135, 136. 

il 8 Vin. Abr. pl. 35 (1718). 
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to compel him to refund.” This case has been followed in two Eng- 
lish decisions where the personal representative has paid the legatee 
with no notice of the debt, or, where, though aware of a possible 
liability, reasonably felt it to be so uncertain as not to warrant with- 
holding from the legatee his due."* In these three cases the repre- 
sentative had not secured a decree protecting him in distribution, 
and had been obliged to pay the creditor out of his own pocket. 
Alexander v. Fisher™* squarely follows the last two English cases, 
and the principle of the English law is recognized in Stokes v. Goody- 
koontz "4 and Lewis v. Overby.“° In Buchanan v. Pue™® the executor 
who was not blameworthy secured a refund even before he had 
paid creditors."’ If the payment is made under a mistake of law, 
it would seem that generally recovery would not be allowed."® 
A few jurisdictions, which, with more reason, make no distinction 
between mistake of fact and mistake of law compel the beneficiary 
to disgorge."® In the United States the personal representative 
must have acted prudently in distributing the property or he will 
not be allowed to recover.!” 





2 Jervis v. Wolferstan, L. R. 18 Eq. 18 (1874); Whittaker v. Kershaw, 45 Ch. D. 
320 (1890). 

U3 78 Ala. 374 (1850). 

14 726 Ind. 535, 26 N. E. 391 (1890). 

U5 31 Gratt. (Va.) 601, 622 (1879). 

u6 6 Gill. (Md.) 112 (1847). 

17 In the cases in which the representative has sued successfully it has generally 
appeared that he had already paid the creditor who had been overlooked. The lan- 
guage of several of the opinions assumes, however, that he could recover by way of 
exoneration as well as by way of reimbursement. See also Wolf v. Beaird, 123 Ill. 
585, 15 N. E. 161 (1888); Morris v. Porter, 87 Me. 510, 33 Atl. 15 (1895); Walker 2. 
Hill, 17 Mass. 380 (1821). 

U8 Phillips v. McConica, 59 Ohio St. 1, 51 N. E. 445 (1898); Scott v. Ford, 52 Oreg. 
288, 97 Pac. 99 (1908); Shriver v. Garrison, 30 W. Va. 456, 4 S. E. 660 (1887); Rogers 
v. Ingham, 3 Ch. PD. 351 (1876). ‘ 

119 See Northrop v. Graves, 19 Conn. 548 (1849); Culbreath ». Culbreath, 7 Ga. 
64 (1849). Compare Prince de Bearn ». Winans, 111 Md. 434, 74 Atl. 626 (1909); 
Livesey v. Livesey, 3 Russ. 287 (1827); Dibbs v. Goren, 11 Beav. 483 (1849). 

20 See Clifton v. Clifton, 54 Fla. 535, 45 So. 458 (1907); Clark v. Truslow, 161 
App. Div. 675, 146 N. Y. Supp. 750 (1914); Donnell ». Cooke, 63 N. C. 227 (1869); 
Clark ». Williams, 70 N. C. 679 (1874); McEndree ». Morgan, 31 W. Va. 521, 531, 8 
S. E. 285 (1888). See Harris v. White, 2 South (N. J.) 422 (1819); Edgar v. Shields, 1 
Grant (Pa.) 361 (1856). But compare Atwood ». Lester, 20 R. I. 660, 40 Atl. 866 
(1898); Wetmore »v. Porter, 92 N. Y. 76 (1883). And in the case of a trust, the trustee 
guilty of a conscious breach of trust, may without joining the cestui que trust bring a 
bill in equity against the transferee to set aside the transfer and recover the res. Franco 
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Of course the representative, who, even bond fide, pays legacies 
without protection of a court order, is liable to creditors for a devas- 
tavit, if the assets later prove insufficient to meet their demands.” 
Do the creditors also have a direct right against the legatees who 
have received more than their equitable share? This liability of 
beneficiaries was early settled in the English law.” And it is not 
necessary to-day to join the personal representative. Further- . 
more the right of the creditor is inferentially recognized in Lord 
St. Leonard’s Act (1859). In the United States the right of the 
belated creditor to proceed directly against the legatee or distrib- 
utee is clearly settled, unless as in Illinois the statute of pre- 
sentment in terms or by construction bars him.™ There is clearly 
a right in equity, as many of the foregoing decisions show. The. 
suit was at law in McClure v. Dee, supra; Rohrbaugh v. Hamblin, 
supra; Johnson v. Libby, supra; South Milwaukee Co. v. Murphy, 
supra. An action at law was denied in Hendricks v. Keeser.'* 

The right of the creditor to proceed directly against the benefi- 





v. Franco, 3 Ves. Jr. 75 (1796); Greenwood »v. Wakeford, 1 Beav. 576 (1839); Robinson 
v. Evans, 7 Jur. 738 (1843); Baynard v. Woolley, 20 Beav. 583 (1855); Carson v. Sloane, 
L. R. 13 Ir. 139 (1884); Zimmerman ». Kinkle, 108 N. Y. 282, 15 N. E. 407 (1888); 
Abbott v. Reeves, 49 Pa. 494 (1865); Mansfield v. Wardlow, 91 S. W. 859 (Tex. Civ. 
App.) (1905). 

121 2 WitiAMs, Executors, 10 ed., 1078, 1436; Knatchbull ». Fearnhead, 3 Myl. . 
& Cr. 122 (1837); Clegg v. Rowland, L. R. 3 Eq. 368 (1866). 

12 Anon., 1 Vern. 162 (1683); Hodges v. Waddington, 2 Vent. 360 (1795); Gillespie 
v. Alexander, 3 Russ. Ch. 130, 136, 137 (1826); March v. Russell, 3 Myl. & Cr. 32 
(1837); In re Eustace, [1912] 1 Ch. 561. 

2% Hunter v. Young, 4 Exch. D..256 (1879). 

14 Stat. 22 & 23 VICT., c. 35, § 29. 

25 Hall v. Brewer, 40 Ark. 433 (1883); Gibson v. Mitchell, 16 Fla. 519 (1878); Blair 
v. Allen, 55 Ind. 409 (1876); Stevens v. Tucker, 87 Ind. 109 (1882); Security Fire Ins. 
Co. v. Hansen, 104 Iowa, 264, 73 N. W. 596 (1897); McClure v. Dee, 115 Iowa, 546, 
88 N. W. 1093 (1902); Rohrbaugh v. Hamblin, 57 Kan. 393, 46 Pac. 705 (1896); 
Johnson »v. Libby, 111 Me. 204, 88 Atl. 647 (1913); Forbes v. Harrington, 171 Mass, 
386, 50 N. E. 641 (1898); Hantzch v. Massolt, 61 Minn. 361, 63 N. W. 1069 (1895); 
Walker v. Deaver, 79 Mo. 664 (1883); Hall ». Martin, 46 N. H. 337 (1865); Chitty »- 
Gillett, 46 Okla. 724, 148 Pac. 1048 (191 5); South Milwaukee Co. ». Murphy, 112 Wis. 
614, 88 N. W. 583 (1908). 

In some states the right of the wane is recognized by statute, see ALABAMA, 
CopE (1907), § 2785; Inp1ANA, ANNoT. Stats. (1914), §§ 2831-32; MASSACHUSETTS, 
Rev. Laws (1902), c. 135, § 27; Acts (1914), c. 699; Mrcaican, Comp. Laws (1915), , 
C. 234, Cc. 56, § 20; NEBRASKA, REv. Stats. (1913), § 1409; On10, ANNoT. GEN. CoDE, 
§§ 10748, 10877-883; RHopE IsLanp, GEN. Laws (1909), c. 318, §§ 19-25; VERMONT, 
Pus. Stats. (1906), c. 137, § 2915; W1SCoNsIN, Stats. (1915), § 386r. 

126 32 Ark. 714 (1878). 
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ciary seems entirely defensible both at law or in equity, despite his 
alternative right to hold the personal representative for a devas- 
tavit.27. The legatee holds without consideration what is equitably 
due the creditor; he is unjustly enriched at the latter’s expense. 
This right, too, should be the only way of enforcing the interest 
of the creditor. To allow the personal representative to recover 
for the person best entitled and a second action by the latter 
against the representative is circuitous. The executor’s or adminis- 
trator’s right should exist only when he has been obliged to make 
the creditor whole, and is, therefore, the real party in interest. 
And when he is the real party in interest the representative should 
secure a refund, unless, indeed, he has paid with conscious disregard 
of a claim due and payable or reasonably sure to become payable. 
No equitable or quasi-contractual principle allows recovery where 
such a flagrant violation of duty occurs. So far as his interest is 
concerned he has made in effect a pure gift, though of course this 
cannot prejudice the creditor’s direct right against the overpaid 
beneficiary. Yet if the plaintiff has been merely negligent, he 
should recover both in equity and at law. The defendant has 
something for which he has paid nothing, and which after the 
plaintiff has been mulcted by the creditor for devastavit equitably 
belongs to the representative. If the creditor’s right is unknown 
to the personal representative at the time of payment, the situation 
is analogous to those cases where money paid under a mistake of 
a present existing fact may be recovered.”* If payment is made 
when the existence of a contingent claim is known, but is thought 
too doubtful of maturity to be regarded, the creditor should never- 
theless recover. It is as inequitable for the beneficiary to keep the 
money when he has received it under an erroneous impression as 
to the future, as where a mutual mistake as to the present has in- 
duced the payment.”* The liability at law is in the common 





27 See the analogous case of cestui que irust’s remedy against donee of trust res. 
Perry, Trusts, 6 ed., §§ 217, 225, 346, 828; Ames, LecTuRES ON LEGAL History, 
255; 27 Cox. L. REv. 283. 

28 KEENER, Quasi CONTRACTS, C. 2. 

29 Compare cases where one party has been allowed to recover money paid under 
a contract in return for a promise which the other party has wholly failed to perform. 
Towers v. Barrett, 1 T. R. 133 (1786); Squire v. Tod, 1 Camp. 293 (1808); Nash ». 
Towne, 5 Wall. (U. S.) 689 (1866); Janulewycz v. Quagliano, 88 Conn. 60, 89 Atl. 
897 (1914); Trenkle v. Reeves, 25 Ill. 214 (1860); Lodi v. Goyette, 219 Mass. 72, 106 
N. E. ror2 (1914); Vallentyne »v. Immigration, 95 Minn. 195, 103 N. W. 1028 (1905); 
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counts, and is purely quasi contractual. According to principles 
of quasi contracts negligence of the plaintiff is no defense.“° The 
same rule should apply in equity, though here the authorities are 
not so clear that negligence of the plaintiff does not bar him.™! 









Ill 


The law of both countries is more favorable to the defendant 
when refund is demanded of a beneficiary to reimburse a legatee or 
distributee who has not received his due. If the executor or admin- 
istrator sues, he cannot recover if he paid voluntarily —not under 
compulsion of suit. The distinction is not taken between cases 
where he pays under a misapprehension as to the existence of other 
beneficiaries or as to the size of the fund at his disposal on the 
one hand, and where on the other hand he disburses with full 
knowledge of law and facts. As some judges put it, whenever an 
executor pays a legacy the presumption is that he has sufficient 
assets to pay all. In Montgomery’s Appeal, the court, in a 
case where the executor sought a refund for creditors, said: 
















“When an administrator pays out money, he is presumed to know the 
condition of the estate. The assets are in his hands, and he is familiar 













Brokaw »v. Duffy, 165 N. Y. 391, 59 N. E. 196 (1901); Ohio Trust Co. v. Allison, 243 
Pa. 201, 89 Atl. 1137 (1914): 

And cases where the defendant has been compelled to restore what he has received 
upon his repudiation of the contract though he has not actually failed to perform it. 
Drake »v. Goree, 22 Ala. 409 (1853); Smith v. Jaccard, 20 Cal. App. 280, 128 Pac. 
1023 (1912); Ryan v. Dayton, 25 Conn. 188 (1856); Elder v. Chapman, 176 Ill. 142, 
52 N. E. 10 (1898). 

And cases where after partial or complete performance on the part of the plaintiff 
he has been allowed to recover what he has parted with upon the defendant’s per- 
formance becoming excusably impossible. The Allanwilde, 247 Fed. 236 (1917); 
Bibb ». Hunter, 2 Duv. (Ky.) 494 (1866); Butterfield ». Byron, 153 Mass. 517, 27 
N. E. 667 (1891); Joyce v. Adams, 8 N. Y. 291 (1853); Williams v. Allen, 1o Hump. 
(Tenn.) 337 (1849); Logan v. Le Mesurier, 6 Moo. P. C. 116 (1847); Krell v. Henry, 
18 T. L. Rep. 823 (1902); Lumsden ». Barton, 19 T. L. Rep. 53 (1902) (semble). Com- 
a pare Alfred Marks Realty Co. », Hotel Hermitage, 156 N. Y. Supp. 179 (1915). 

i 180 Kelly v. Solari, 9 M. & W. 54 (1841); Appleton Bank v. McGilvray, 4 Gray 
| (Mass.) 518 (1855). See infra, page 340. 
] 181 2 PoMEROY, EQUITABLE JURISDICTION, § 856. 


















182 Newman 2. Barton, 2 Vern. 205 (1690); Orr v. Kaines, 2 Ves. Sr. 194 (1750-51); 
| ~ Coppin v. Coppin, 2 P. Wms. 291, 296 (1725). See Davis ». Newman, 2 Rob. (Va.) 
| 664 (1844). But compare Gallego v. Atty. Gen., 3 Leigh (Va.) 450, 488 (1832); 
q Northrop ». Graves, 19 Conn. 548 (1849); Culbreath v. Culbreath, 7 Ga. 64 (1849). 
i 188 92 Pa. 202, 206 (1879). 
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with their amount and value. He ought to know, and is chargeable with 
knowledge, of the amount of claims against the estate when he makes a 
payment on account of a distributive share. It would be a great hard- 
ship upon distributees, to whom an administrator has voluntarily made 
payments on account of their shares, if they may be called upon for re- 
payment after lapse of years. They may have spent it, or increased 
their style of living in entire good faith, and in ignorance of any over- 
payment.” 


Here it is not clear whether the court rests its decision on the 
“voluntary” character of the payment or on change of position of 
the defendant. If, however, the executor paid under compulsion of 
suit, the English law allowed him to recover for the benefit of other 
legatees.™ 

The legatee or distributee who sued the overpaid beneficiary 
neither in England nor this country had as easy a path as the 
claimant who was a creditor. The beneficiary must first exhaust the 
personal representative. If the latter had protected himself by 
paying under order of court or was insolvent, the beneficiary, 
provided the assets were originally insufficient to pay his legacy, 
had indeed a right to demand relief.* But if the assets, originally 
sufficient, had after payment to the defendant been accidentally 
destroyed, or wasted by the personal representative, the belated 
beneficiary had no remedy against the more diligent.” 

The use of the term “voluntary” is unfortunate and misleading. 
The personal representative is in just as unfortunate a position 
whether he pays without compulsion of suit or at the end of a 
judgment. If “voluntary” means a payment, when all the facts 
are before the payer and the right of the other beneficiaries than 
the one paid is clear, the result is well enough. There is in effect a 
pure gift. While the payer cannot then cut off without their con- 
sent the defrauded legatees or distributees, he loses his right to 





134 Newman v. Barton, 2 Vern. 205 (1690); Orr v. Kaines, 2 Ves. Sr. 194 (1750); 
Noell v. Robinson, 2 Vent. 358 (semble); Davis ». Newman, 2 Rob. (Va.) 664 (1844) 
(semble). 

#5 Anon., 1 P. Wms. 495 (1718); Walcott ». Hall, 1 P. Wms. 495 » (semble); Lupton 
v. Lupton, 2 Johns. Ch. (N. Y.) 614 (1817); Miller v. Stark, 29 S. C. 325, 7 S. E. sor 
(1888); Uffner v. Lewis, 27 Ont. App. 242 (1900). 

136 Walcott v. Hall, 1 P. Wms. 495 »; Fenwick ». Clarke, 31 L. J. Ch. 728 (1862); 
Peterson v. Peterson, L. R. 3 Eq. 111 (1866); Lupton v. Lupton, 2 Johns. Ch. (N. Y.) 
614 (1817); Story, Equity Jurisprudence, § 92. But see Wallace v. Latham, 52 Miss. 
291 (1876); Buffalo Trust Co. ». Leonard, 154 N. Y. 141, 47 N. E. 966 (1897). 7 
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reimbursement if they choose to charge him. But grammatically 
a payment made under a mistake of fact is a voluntary payment, 
and yet of course money so paid can be recovered. The words 
“involuntary” and “voluntary” have been often used by judges as 
a test of recovery quasi contractually, and have caused endless con- 
fusion.“” The word “voluntary” furnishes no accurate guide for 
nonrecovery. As Baron Martin said of an overpayment of fees 
to a parish clerk for extracts made from the register of burials 
and baptisms, “this is more like the case of money paid without 
consideration — to call it a voluntary payment is an abuse of 
language.”** In Pollock on Contracts,® the learned author re- 
marks of money paid under circumstances of compulsion: 


“But in all these cases the foundation of the right to recover back the 
money is not the involuntary character of the payment in itself, but the 
fact that the party receiving it did no more than he was bound to do 
already, or something for which it was unlawful to take money if he 
chose to do it, though he had his choice in the first instance. Such pay- 
ments are then regarded as made without consideration. The legal effect 
of their being practically involuntary, though important, comes in the 
second place: the circumstances explain and excuse the conduct of the 
party making the payment. Similarly in the kindred case of a payment 
under mistake the actual foundation of the right is the failure of con- 


sideration, and ignorance of material facts accounts for the payment be- 
ing made.” 


There seems no reason why the right of the personal representative 
here should not be the same as where a creditor, not a legatee or 
distributee, has been overlooked. 

- If a legatee or distributee is suing the beneficiary directly his 
right is more restricted than the creditor in two respects. First, 
it is stated that he must first exhaust the personal representative, 
unless perhaps. the latter is insolvent. For this there seems no 
adequate reason. The unsatisfied legatee or beneficiary, is just as 
much entitled to sue directly as the unsatisfied creditor. The 





187 See Brown v. McKinally, 1 Esp. 64 (1795); Heiserman ». Burlington Ry. Co., 
63 Iowa, 732, 18 N. W. 903 (1884); Ill. Glass Co. ». Chicago Tel. Co., 234 Ill. 535, 85 
N. E. 200 (1908); 3 Int. L. REv. 235. 

188 Steele v. Williams, 8 Exch. 625, 632 (1853). 

139 3 Am. ed. 732. 

40 Orr v. Kaines, 2 Ves. Sr. 194 (1750); 1 RopER, LEGACTIES, 3 ed., 399. See Miller 
9. Stark, 29 S. C. 325, 7S. E. sor (1888). 
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unjust enrichment of. the beneficiary is as clear in one case as 
in the other. The distinction is simply indefensible. Second, if 
the assets were originally sufficient to satisfy all legacies, but were 
subsequently wasted by act of the personal representative or other- 
wise, the legatee already paid may keep. The reason commonly 
given is that a dilatory beneficiary should not prejudice a more 
diligent who may have spent the bounty. If this means anything, 
it represents a combination of the defenses of laches and change 
of position. It is a sufficient answer to say that if there has been 
change of position by the defendant before notice in any of the 
cases where a refund is demanded it should be a complete defense 
both at law or in equity.“ But what of the many cases where 
there has been no change of position? The laches of the plaintiff 
should then not bar him. The defendant, if he disgorge what he 
has received or its equivalent, suffers no loss, for he has merely 
given up that which he has been holding without consideration 
and which would have gone to another had it not been for his 
windfall. Other decisions, are put on the ground that the satisfied 
beneficiary has received no more than what was due him. But 
until every beneficiary is paid his share, it is only fair that each 
should bear proportionately the loss caused by depreciation of assets 
in the hands of the representative due to causes to which they are 
not parties. 


IV 


If an executor or administrator sues an overpaid creditor where 
the assets have unexpectedly proved deficient for the payment of 
creditors, he may recover. No case has been found where an 
unsatisfied creditor proceeded against an overpaid creditor. But 
upon principles considered above the right should exist. 





141 See infra, page 344. 

12 Lupton v. Lupton, 2 Johns. Ch. (N. Y.) 614, 626 (1817); Walcott v. Hall, 1 P. 
Wms. 495, note. 

143 Mansfield v. Lynch, 59 Conn. 320, 22 Atl. 313 (1890) (semble); Wolf v. Beaird, 
123 Ill. 585, 15 N. E. 161 (1888); East v. Ferguson, 59 Ind. 169 (1877); Tarplee ». 
Capp, 25 Ind. App. 56, 56 N. E. 270 (1900) (but see Beardsley v. Marsteller, 120 
Ind. 319, 22 N. E. 315 (1889)); Morris v. Porter, 87 Me. 510, 33 Atl. 15 (1895); Walker 
v. Hill, 17 Mass. 380 (1821); Heard v. Drake, 4 Gray (Mass.) 514 (1855); Woodruff 
v. Claflin Co., 198 N. Y. 470, 91 N. E. 1103 (1910); Rogers v. Weaver, 5 Ohio, 536 
(1832); Thorsen v. Hooper, 57 Oreg. 75, 109 Pac. 388 (1910). Carson v. M’Farland, 
2 Rawle (Pa.) 118 (1828); Findlay v. Trigg, 83 Va. 539, 3 S. E. 401 (1887); Staples 
v. Staples, 85 Va. 76 7S. E. 197 (1888), contra. 
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Vv 


It remains to consider certain principles -affecting all situations 
hitherto dealt with in refunding. 

Negligence, or laches of the plaintiff in itself, unaccompanied 
by other circumstances such as change of position of defendant, in 
England properly constitutes no defense.“ The American law is 
not so clear.“ In other branches of the law of mistake it is often 
remarked that negligence or at least gross negligence will bar the 
plaintiff.“* But Pomeroy says that each instance of negligence 
must depend on its own circumstances; and that even a clearly 
established negligence may not be ground for refusing relief if the 
other party is not prejudiced thereby.“’ And this statement has 
been quoted with approval or similar statements made in the 
cases.48 At law in cases of mistake it is clear that negligence with- 
out more does not prejudice the plaintiff.“ Generally delay in ap- 





14 Ridgway v. Newstead, 3 De G. F. & J. 474 (1861); Blake v. Gale, 32 Ch. D. 571 
(1886). In re Eustace, [1912] 1 Ch. 561. 

145 In Wallace v. Swepston, 74 Ark. 520, 528, 86 $. W. 398 (1905), the unpaid cred- 
itor failed because “After this long lapse of time and the changes in the status of 
the parties, it seems to us to be inequitable to permit appellee to disturb the heirs.” 
Here change of position seems to have influenced the decision as much.as delay. But 
sce Wilson v. Smith, 117 Fed. 707 (Pa.) (1902). 

M46 Duke of Beaufort v. Neeld, 12 Cl. & F. 248, 286 (1845); Leuty v. Hillas, 2 De G. 
& J. 110 (1858); Besley v. Besley, L. R..g Ch. D. 103 (1878); Earl ». Van Natta, 29 
Ind. App. 532, 64 N. E. 475 (1902); Citizen’s Bank »v. Judy, 146 Ind. 322, 43 N. E. 
259 (1896); Diman v. Providence R. R., 5 R. I. 130 (1858); Voorhisv. Murphy, 26 N. 
J. Eq. 434 (1875); Dillett ». Kemble, 25 N. J. Eq. 66 (1874); Wood ». Patterson, 4 
Md. Ch. 335 (1850); Capehart ». Mhoon, 5 Jones Eq. 178 (1859); Lewis v. Lewis, 5 
Ore. 169 (1874). 

M7 2 Pomeroy, Eq. Juris., 3 ed., § 856. 

48 Bush »v. Bush, 33 Kan. 556, 563; Kinney v. Ensminger, 87 Ala. 340, 6 So. 72 
(1888); Seeley v. Bacon, 34 Atl. (N. J.) 139 (1896); Collignon ». Collignon, 52 N. J. 
Eq. 516, 28 Atl. 794 (1894); Southern F. & W. Co. v. Ozment, 132 N. C. 839, 44 S. E. 
683 (1903); Powell v. Heisler, 16 Ore. 412, 19 Pac. 109 (1888); San Antonio Nat. 
Bank v. McLane, 96 Tex. 48, 70 S. W. 201 (1902). 

49 Kelly v. Solari, 9 M. & W. 54 (1841); Townsend v. Crowdy, 8 C. B. (N. Ss.) 477 
(1860); Brown ». Tillinghast, 84 Fed. 71 (1897); Merrill ». Brantly, 133 Ala. 537, 31 
So. 847 (1901); Devine v. Edwards, ror Ill. 138 (1881); Brown v. College Road Co., 56 
Ind. 110 (1877); Fraker v. Little, 24 Kan. 598 (1880); First Nat. Bank ». Behan, or 
Ky. 560, 16 S. W. 368 (1891); Baltimore R. R. Co. v. Faunce, 6 Gill (Md.) 68 (1847); 
Pingree ». Mutual Gas Co., 107 Mich. 156, 65 N. W. 6 (1895); Koontz v. Central Nat. 
Bank, 51 Mo. 275 (1873); Bone v. Friday, 180 Mo. App. 577, 167 S. W. 599 (1914); 
Douglas County ». Keller, 43 Neb. 635, 62 N. W. 60 (1895); Waite v. Leggett, 8 Cow. 
(N. Y.)195 (1828); Hathaway v. County of Delaware, 185 N. Y. 368, 370, 78 N. E. 
153 (1906); Simms ». Vick, 151 N. C. 78, 65 S. E. 621 (1909); James River Bank », 
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plication for relief from error is a defense only if it is accompanied 
by circumstances prejudicing the defendant. It is often said 
that the right to set aside a fraudulent bargain must be exercised 
with reasonable promptness after discovery of the fraud.” But 
“the question of how much time a party to a contract has per- 
mitted to elapse is not necessarily determinative of the right to 
rescind, the immediate consideration being whether the period has 
been long enough to result in prejudice to the defendant.” ** The 





Weber, 19 N. D. 702, 124 N. W. 952 (1910); McKibben v. Doyle, 173 Pa. 579, 34 Atl. 
455 (1896); City Nat. Bank v. Peed, 32 S. E. 34 (Va.) (1899). But see Grymes 2. 
Sanders, 93 U. S. 55 (1876); Stanley Rule Co. ». Bailey, 45 Conn. 464 (1878); Norton 
v. Marden, 15 Me. 45 (1838); Ash v. McLellan, tor Me. 17, 62 Atl. 598 (1905); Wheeler 
v. Hathaway, 58 Mich. 77, 24 N. W. 780 (1885); Brummitt ». McGuire, 107 N. C. 351, 
12 S. E. 191 (1890); First Nat. Bank v. Taylor, 122 N. C. 569, 29 S. E. 831 (1898); 
Simmons v. Looney, 41 W. Va. 738, 24 S. E. 677 (1806). 

150 Newman v. Milner, 2 Ves. Jr. 483 (1794); Grymes v. Sanders, 93 U. S. 55 (1876); 
Kinney v. Consolidated Virginia Min. Co., 4 Sawyer (U.S. C. C.) 382 (1877); Paulison 
v. Van Iderstine, 28 N. J. Eq. 306 (1877); Holt v. Ruleau, 102 Atl. 934 (Vt.) (1918); 
Sable v. Maloney, 48 Wis. 331, 4 N. W. 479 (1880); Van Brunt v. Ferguson, 163 Wis. 
540, 158 N. W. 295 (1916). 

151 Clough v. London, etc. Ry. Co., L. R. 7 Exch. 26 (1871); Upton ». Tribilcock, 
gt U.S. 45 (1875); Pence v. Langdon, 99 U.S. 578 (1878); Mudsill Mining Co. ». Watrous, 
61 Fed. 163 (1894); Blank v. Aronson, 187 Fed. 241 (1911); Bowden v. Spellman, 59, 
Ark. 251, 27 S. W. 602 (1894); Board of Water Comm’rs v. Robbins, 82 Conn. 623, 
74 Atl. 938 (1909); Cedar Rapids Ins. Co. ». Butler, 83 Iowa, 124, 129, 48 N. W. 1026 
(189); Nichols & Shepard Co. v. Wheeler, 150 Ky. 169, 150 S. W. 33 (1912); Byrd 
v. Rautman, 85 Md. 414, 36 Atl. 1099 (1897); Boles v. Merrill, 173 Mass. 491, 53 N. 
E. 894 (1899); Barnard v. Campbell, 58 N. Y. 73 (1874); Ditton v. Purcell, 21 N. Dak. 
648, 132 N. W. 347 (1911); Robinson v. Roberts, 20 Okla. 787, 95 Pac. 246 (1908); 
Koehler ». Dennison, 72 Ore. 362, 143 Pac. 649 (1914). 

18 Brown v. Young, 62 Ind. App. 364, 374 (1916). And see Basye v. Paola Refin- 
ing Co., 79 Kan. 755, tor Pac. 658 (1909); Armstrong v. Jackson, [1917] 2 K. B. 822, 
830. In Roberts v. James, 83 N. J. L. 492, 495, 496, 85 Atl. 244 (1912), Judge Swayze 
said: “It is also settled that one who desires to rescind a contract, must act within a 
reasonable time. Dennis v. Jones, 17 Stew. Eq. 513; Clampitt v. Doyle, 3 Buch. 678. 
What is a reasonable time necessarily depends on the circumstances of each particular 
case. It is settled in the English courts that unless the situation of the other party 
has changed to his detriment, the contract continues until the party defrauded elects 
to avoid it, and he may keep the question open as long as he does nothing to affirm 
the contract. Clough ». London and Northwestern Railway (1871), L. R. 7 Ex. 26, 
41 L. J. Exch. 17; Morrison v. Universal Marine Insurance Co. (1873), L. R. 8 Ex. 
197, 42 L. J. Exch. 115; United Shoe Machinery Co. of Canada »v. Brunet (1909), 
A. C. 330. He may even wait until action is brought against him (Clough ». 
London and Northwestern Railway, ubi supra), and a plea setting up the fraud 
amounts to a rescission of the contract. Lawton v. Elmore, 27 L. J. Ex. 141; Dawes 
v. Harness, L. R. 10 C. P. 166, 44 L. J. C. P. 194; Aaron’s Reefs v. Twiss (1896), 
A. C. 273, 65 L. J. P. C. 54. The case last cited was an action by a company against 
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right to rescind a contract for repudiation or substantial breach 
by the other contracting party is frequently stated to depend upon 
its exercise without undue delay.“* It has been pointed out, 
however, that in many of these cases the facts show that the in- 
action of the plaintiff may be interpreted as election.“ There is 
no more reason why delay, pure and simple, should furnish a de- 
fense here than where the basis of rescission is mutual mistake. 
Indeed less consideration should be shown the defendant who re- 
pudiates or breaks his promise than him who has innocently and 
inadvertently received what equitably belongs to another. Many 
jurisdictions, doubtless to promote the marketability of realty, 
require an infant who has executed a deed of land to disaffirm 
promptly on arriving at majority.” An equal number, with more 





a shareholder for calls upon his stock. In such cases the right of creditors and other 
stockholders to have the stock paid for requires a prompt disaffirmance of the sub- 
scription to stock; but inasmuch as in the case before the court, the rights of creditors 
and other stockholders were not involved, it was held enough to set up the fraud by 
way of defence when action was brought. . . .” “In the case of an executory contract, 
a refusal to perform any obligation thereunder and the defence of an action brought 
thereon are all that the defrauded party can do by way of asserting his right to dis- 
affirm the contract, and unless his silence or delay has operated to the prejudice of the 
other party, he may first assert his right wher his adversary first asserts his claim by 
action.” 

183 Collins v. Tigner, 5 Pen. (Del.) 345 (1905); Mizell ». Watson, 57 Fla. 111, 49 So. 
149 (1909); Harden v. Lang, 110 Ga. 392, 395, 36 S. E. 100 (1900); Carney v. Newberry, 
24 Ill. 203 (1860); Axtel v. Chase, 77 Ind. 74 (1881), 83 Ind. 546 (1882); Mills v. Osa- 
watomie, 59 Kan. 463, 53 Pac. 470 (1898); World Pub. Co. v. Hull, 81 Mo. App. 277 
(1899); Alfree Mfg. Co. ». Grape, 59 Neb. 777, 82 N. W. 11 (1900); Lawrence v. Dale, 
3 Johns. Ch. (N. Y.) 23 (1817); Caswell v. Black River Mfg. Co., 14 Johns (N. Y.) 
453 (1817); NortH Dakota, Crv. CopE (1913), § 5936; OkLAHoMA, Stats. (1910), 
§ 986; Thomas v. McCue, 19 Wash. 287, 53 Pac. 161 (1898). 

154 “Tn most of them, either the plaintiff had received something from the defendant 
under the contract, or the contract was of such a nature that unless promptly informed 
the defendant would naturally proceed with his performance. Under such circum- 
stances . . . an action may well be interpreted as an election not to seek restitution. 
Hence the statement that unless notice is promptly given restitution will not be en- 
forced.” Woopwarp, Quasi Contracts, § 267. 

165 Hastings v. Dollarhide, 24 Cal. 195 (1864); Kline v. Beebe, 6 Conn. 494 (1827); 
Wallace v. Lewis, 4 Harr. (Del.) 75 (1843); Nathans v. Arkwright, 66 Ga. 179 (1886); 
Bentley v. Greer, 100 Ga. 35, 27 S. E. 974 (1896); Hogan v. Utter, 95 S. E. 565 (N. C.) 
(1918); Cole v. Pennoyer, 14 Ill. 158 (1852); Blankenship ». Stout, 25 Ill. 132 (1860); 
Keil v. Healey, 84 Ill. 104 (1876); Tunison v. Chamblin, 88 Ill. 378 (1878); Hartman 
v. Kendall, 4 Ind. 403 (1853); Scranton »v. Stewart, 52 Ind. 68 (1875); Shroyer ». 
Pittenger, 31 Ind. App. 158, 67 N. E. 475 (1903) (but see Sims ». Bardoner, 87 Ind. 
94 (1882)); Iowa, CopE (1897), § 3189; Goodnow v. Empire Lumber Co., 31 Minn. 
468, 18 N. W. 283 (1884); Ward v. Laverty, 19 Neb. 429, 27 N. W. 393 (1886); O’Brien 
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logic, allow him to avoid the transfer at any time before the statute 
of limitations has run after he has attained full age, unless there 
are circumstances showing estoppel, promissory estoppel, or change 





vy. Gaslin, 20 Neb. 347, 30 N. W. 274 (1886); Englebert v. Troxell, 40 Neb. 195, 58 
N. W. 852 (1894); Criswell v. Criswell, 163 N. W. 302 (Neb.) (1917); Weeks v. Wilkins, 
134 N. C. 516, 47 S. E. 24 (1904); Gaskins ». Allen, 137 N. C. 426, 49 S. E. 919 (1905); 
Dolph v, Hand, 156 Pa. 91, 27 Atl. 114 (1893); Scott ». Buchanan, 11 Humph. (Tenn.) 
468 (1850); Bingham »v. Barley, 55 Tex. 281 (1881); Ferguson v. Houston Ry. Co., 73 
Tex. 344, 11 S. W. 347 (1889); Bigelow v. Kinney, 3 Vt. 353 (1830); Richardson ». 
Boright, 9 Vt. 368 (1837); WAsuincton, Cones & Stats. (1915), § 5293; Featherston 
v. McDonell, 15 U. C. C. P. 162 (1865); Foley v. Canada Loan Co., 4 Ont. 38 (1883). 
The same rule was applied to a transfer of personalty by an infant. Hastings ». 
Dollarhide, 24 Cal. 195 (1864); Iowa, CopE (1897), § 3189; Gannon v. Manning, 42 
App. D. C. 206 (1914); Baker v. Kennett, 54 Mo. 82 (1873); Summers »v. Wilson, 2 
Cold. (Tenn.) 469 (1865); WasHincTon, Cope & Srats. (1915), § 5293. See Parsons 
v. Teller, 188 N. Y. 318, 326, 80 N. E. 930 (1907); Woolridge v. Lavoie, 104 Atl. 346 
(N. H.) (1918). And to the executory contract of a minor. Johnson 2. Storie, 32 Neb. 
610, 49 N. W. 371 (1891) (surety on note); Chandler v. Jones, 173 N.C. 427, 92 S. 
E. 145 (1917). See Darlington v. Hamilton Bank, 116 N. Y. Supp. 678 (1909) note; 
Holmes 2. Blogg, 8 Taunt. 35 (1817); Edwards v. Carter, [1893] A. C. 360; Carnell ». 
Harrison, [1916] 1 Ch. 328. 

156 Wells v. Seixas, 24 Fed. 82 (1885); Gilkinson v. Miller, 74 Fed. 131 (1896); Tucker 
v. Moreland, 1o Pet. (U. S.) 58, 75 (1836) (semble); Irvine v. Irvine, 9 Wall. (U. S.) 
617 (1869); Sims v. Everhardt, roz U. S. 300 (1880); McCarthy ». Nicrosi, 72 Ala. 
332 (1882) (but see Schaffer v. Lauretta, 57 Ala. 14 (1876)); Putnal v. Walker, 61 
Fla. 720, 55 So. 844 (1911); Syck v. Hellier, 140 Ky. 388, 131 S. W. 30 (1910). Compare 
Hoffert v. Miller, 86 Ky. 572, 6 S. W. 447 (1888). But see Justice v. Justice, 170 Ky. 
423, 426, 186 S. W. 148 (1916); Boody ». McKenney, 23 Me. 517, 523, 524 (1844) 
(semble); Davis v. Dudley, 70 Me. 236 (1879); Prout v. Wiley, 28 Mich. 164 (1873); 
Donovan v. Ward, too Mich. 601, 59 N. W. 254 (1894); Wallace ». Latham, 52 Miss. 
291 (1876); Allen v. Poole, 54 Miss. 323 (1877); Shipp v. McKee, 80 Miss. 741, 31 So. 
197 (1902) (but see Thompson ». Strickland, 52 Miss. 574 (1876)); Brantley v. Wolf, 
60 Miss. 420 (1882); Peterson v. Laik, 24 Mo. 541 (1857); Thomas »v. Pullis, 56 Mo. 
211 (1874); Lacy v. Pixler, 120 Mo. 383, 25 S. W. 206 (1894); Linville ». Greer, 165 
Mo. 380, 65 S. W. 579 (1901); Parrish v. Treadway, 267 Mo. 91, 183 S. W. 580 (1916); 
Jackson v. Carpenter, 11 Johns. (N. Y.) 539, 542 (1814); Voorhies ». Voorhies, 24 Barb. 
(N. Y.) 150 (1857); Eagan v. Scully, 51 N. Y. Supp. 680 (1898), aff’d 173 N. Y. 581, 
65 N. E. 1116 (1902); Green v. Green, 69 N. Y. 553 (1877) (but see Jones 2. Butler, 30 
Barb. 641 (1859)); Drake v. Ramsay, 5 Ohio, 252 (1831). Cresinger v. Welch, 15 Ohio, 
156 (1846); Lanning v. Brown, 84 Ohio St. 385 (1911); Wilson v. Branch, 77 Va. 65 
(1883); Birch v. Linton, 78 Va. 584 (1884); Gillespie ». Bailey, 12 W. Va. 70 (1877). 

The same rule was applied in the case of a transfer of personalty by a minor. 
Vaughan v. Parr, 20 Ark. 600 (1859); Hill v. Nelms, 86 Ala. 442, 5 So. 796 (1888). 
See Boody v. McKenney, 23 Me. 517, 525 (1884). And the same is true of an infant’s 
executory contract. Buzzell v. Bennett, 2 Cal. ror (1852); Magee v. Welsh, 18 Cal. 
155 (1861); Tyler v. Gallop, 68 Mich. 185, 35 N. W. 902 (1888); Nichols Co. », Snyder, 
78 Minn. 502, 81 N. W. 516 (1900); Tupp v. Pederson, 78 Minn. 524, 81 N. W. 1103 
(1900); New Hampshire Ins. Co. v. Noyes, 32 N. H. 345 (1855); International Text 
Book Co. v. Connelly, 206 N. Y. 188, 99 N. E. 722 (1912). 
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of position.’ In equity generally the better view is expressed by 
Stinness, C. J., in Chase v. Chase:™® 


“Laches, in legal significance, is not mere delay, but delay that works a 
disadvantage to another. So long as parties are in the same condition, 
it matters little whether one presses a right promptly or slowly, within 
limits allowed by law; but when, knowing his rights, he takes no step to 
enforce them until the condition of the other party has, in good faith, 
become so changed that he cannot be restored to his former state, if the 
right be then enforced, delay becomes inequitable, and operates as an 
estoppel against the assertion of the right. The disadvantage may come 
from loss of evidence, change of title, intervention of equities and other 
causes, but when a court sees negligence on one side and injury therefrom 
on the other, it is a ground for denial of relief.” °° 


There is no reason, however, why delay longer than the period 
covered by the statute of limitations should not, without more, bar 
the plaintiff. 

If after the receipt of the money the situation of the defendant 
has so altered that he cannot restore it without suffering a detri- 
ment which he would not have incurred had it not been for the 





187 Henson v. Culp, 157 Ky. 442, 163 S. W. 455 (1914); Davis v. Dudley, 70 Me. 
236 (1879); Prout v. Wiley, 28 Mich. 164 (1873) (semble); Allen v. Poole, 54 Miss. 323 
(1877) (semble); Thomas v. Pullis, 56 Mo. 211 (1874); Emmons ». Murray, 16 N. H. 
385 (1844); Wheaton v. East, 5 Yerg. (Tenn.) 41, 62 (1833); Gillespie v. Bailey, 12 W. 
Va. 70 (1877) (semble). 

188 29 R. I. 202, 203, 37 Atl. 804 (1897). 

159 Jonathan Mills Mfg. Co. ». Whitehurst, 60 Fed. 81 (1894); O’Brien v. Wheelock, 
78 Fed. 673 (1897); Wheeling Bridge Co. v. Reymann Co., go Fed. 189 (1898); Hanchett 
v. Blair, 100 Fed. 817 (1900); London Bank »v. Horton & Co., 126 Fed. 593, 601 (1903); 
Shea v. Nilima, 133 Fed. 209 (1904); Haney v. Legg, 129 Ala. 619, 30 So. 34 (1900); 
Pratt Land Co. v. McClain, 135 Ala. 452, 33 So. 185 (1902) (semble); Hovey v. Brad- 
bury, 112 Cal. 620, 44 Pac. 1077 (1896); Ex-Mission Co. v. Flash, 97 Cal. 610, 32 Pac. 
600 (1893); Brake v. Payne, 137 Ind. 479, 37 N. E. 140 (1893); Lindell Real Estate Co. 
v. Lindell, 142 Mo. 61, 43 S. W. 368 (1897); Fitzgerald ». Constr. Co., 44 Neb. 463, 62 
N. W. 899 (1895); Daggers ». Van Dyck, 37 N. J. Eq. 130 (1883); Tynan v. Warren, 
53 N. J. Eq. 313, 31 Atl. 596 (1895); Lundy v. Seymour, 55 N. J. Eq. 1, 35 Atl. 893 
(1896); Law v. Smith, 59 Atl. 327, 68 N. J. Eq. 81 (1904); Farr v. Hauenstein, 69 N. J. 
.Eq. 740 (1905); Parker v. Bethel Hotel Co., 96 Tenn. 252, 34 S. W. 209 (1896); Hamil- 
ton v. Dooly, 15 Utah, 280, 49 Pac. 769 (1897); Tidball’s Executors ». Shenandoah 
Bank, 42 S. E. 867 (W. Va.) (1902); Ludington v. Patton, 111 Wis. 208, 86 N. W. 571 
(1901); Lindsay Petroleum Co. v. Hurd, L. R. 5 P. C. 221 (1874); Erlanger v. Som- 
brero Co., 3 App. Cas. 1218, 1279 (1878). 

16 Gray v. Goddard, 90 Conn. 561, 98 Atl. 126 (1916); Shelburne v. Robinson, 8 Ill. 
507 (1846); Ely ». Norton, 1 Hals. (N. J. L.) 187 (1822). See Fitzsimmons ». Johnson, 
90 Tenn. 416 (1891). 
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payment, he will not be compelled to disgorge. ‘Change of posi- 
tion’ here,*! as elsewhere in the law of quasi contracts,’ is a 
defense. The change’ of position may consist in loss of rights on 
the claim or instrument on which payment is made,!® in delay in 
enforcing rights against others,’ the payment over by an agent of 
money to his principal,’ or by a fiduciary to his beneficiary.’ 





161 Brooking v. Farmers’ Bank, 83 Ky. 431 (1885); Ridgway v. Newstead, 3 De G., 
F. & J. 474, 487 (1861). See Phetteplace v. Bucklin, 18 R. I. 297, 27 Atl. 211 (1893). 

162 German Security Bank v. Columbia Trust Co., 27 Ky. L. R. 581, 85 S. W. 761 
(1905); Pelletier v. State Nat. Bank, 117 La. 335, 41 So. 640 (1906); Wilson v. Barker, 
50 Me. 447 (1862); Walker v. Conant, 65 Mich. 194, 31 N. W. 786 (1887); 69 Mich, 
321, 17 N. W. 292 (1888); Pickslay v. Starr, 149 N. Y. 432, 44 N. E. 163 (1896); Con- 
tinental Nat. Bank v. Tradesman’s Bank, 173 N. Y. 272, 65 N. E. 1108 (1903); Ball 
v. Shepard, 202 N. Y. 247, 95 N. E. 719 (1911); Fegan v. Gt. Northern Ry. Co., 9 
N. D. 30, 81 N. W. 39 (1899); Boas v. Updegrove, 5 Pa. 516 (1847); Atlantic Coast 
Line v. Schirmer, 87 S. C. 309, 69 S. E. 439 (1910); Richey v. Clark, 11 Utah 467, 
40 Pac. 717 (1895). And see Deutsche Bank »v. Beriro & Co., 73 L. T. R. 669 (1895); 
Maher ». Miller, 61 Ga. 556 (1878); Guild v. Baldridge, 2 Swan (Tenn.) 295 (1852); 
KEENER, Quast ConTRACTs, 59; WoopWARD, Quast Contracts, §§ 26-30; Costigan, 
“Change of Position as a Defense,”’ 20 Harv. L. REv. 212. If the mistake is due to 
defendant’s fault, change of position is no defense, for he only has himself to blame. 
Union Bank »v. United States Bank, 3 Mass. 74 (1807); Koontz v. Central Nat. Bank, 
51 Mo. 275 (1873); Phetteplace v. Bucklin, 18 R. I. 297, 27 Atl. 211 (1893); Metcalf 
v. Denson, 4 Baxt. (Tenn.) 565 (1874). 

16 German Security Bank v. Columbia Trust Co., 27 Ky. L. R. 581, 85 S. W. 761 
(1905); Pelletier v. State Nat. Bank, 117 La. 335, 41 So. 640 (1906). 

1 Behring v. Somerville, 63 N. J. L. 568, 44 Atl. 641 (1899); Fegan v. Great North- 
ern Ry., 9 N. D. 30, 81 N. W. 39 (1899); Boas v. Updegrove, 5 Pa. 516 (1847); Atlantic 
Coast Line R. Co. v. Schirmer, 87 S. C. 309, 69 S. E. 439 (1909); Richey v. Clark, rr. 
Utah, 467, 40 Pac. 717 (1895). Durrant ». Ecclesiastical Comm’rs, 62 Q. B. D. 
234 (1880); Kingston ». Eltinge, 40 N. Y. 391 (1869); Houston R. Co. ». Hughes, 63 
Tex. Civ. App. 514 (1911), Contra. It is doubtful, however, whether Kingston v. Eltinge, 
which is clearly erroneous, would now be followed in New York in view of Continental 
Nat. Bank v. Tradesman’s Bank, 173 N. Y. 272, 65 N. E. 1108 (1903); Hathaway »v. 
County of Delaware, 185 N. Y. 368, 78 N. E. 153 (1906); Ball v. Shepard, 202 N. Y. 
247, 95 N. E. 719 (1911). See KrENER, Quast ConTRACIS, 66, 67; Woopwarp, 
Quast Contracts, § 25, note; Costigan, “Change of Position as a Defense,” 20 
Harv. L. REv. 215, note. 

16 Holland v. Russell, 1 B. & S. 424 (1861); 4 B. & S. 14 (1863); Shand ». Grant, 
15 C. B. (N.S.) 324 (1863); Hooper v. Robinson, 98 U.S. 528 (1878); Hibbs ». Beall, 41 
App. D. C. 592; Maher ». Miller, 61 Ga. 556 (1878); Granger v. Hathaway, 17 Mich. 
500 (1869). See Martin v. Allen, 125 Mo. App. 636, 103 S. W. 138 (1907); Mason 2, 
Commerce Trust Co., 192 Mo. App. 528, 183 S. W. 707 (1915); 23 L. R. A. (N. S.), note. 
Through an extraordinary misconception of the true principles underlying the subject 





16 Yarborough v. Wise, 5 Ala. 292 (1843); Beam v. Copeland, 54 Ark. 70, 14 S. W. 
1094 (1890); Grier v. Huston, 8 Serg. & R. (Pa.) 402 (1822). But see Baylis v. Bishop 
of London, [1913] 1 Ch. 127. 
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Sale, consumption, or gift of the windfall before notice of the plain- 
tiff’s right cannot necessarily and always give a defense.” If the 
defendant has spent it beneficially to himself, he should clearly 
refund the equivalent. If he carelessly loses it, or spends it in 
riotous living, he should still be liable. In these cases he should 
not be in a better position than the frugal man who has invested and 
kept the res. “It must be assumed that the defendant has had his 
money’s worth of enjoyment.’’®* If he gives the legacy to the Red 
Cross as his normal periodical contribution we should still reach, 
though without authority, the same result. Suppose, however, 
in consequence of the windfall he has altered his manner of living. 
He has journeyed to Palm Beach, an outing beyond his normal in- 
come, or he has shared his good fortune with Belgian refugees whom 
he otherwise could not aid. It is intimated in Brisbane v. Dacres,) 
and in Skyring v. Greenwood,!”® that the plaintiff could not reach 
him.!™ A real hardship would result if he were compelled to make 
whole the payer. The wiser view is to leave matters in statu quo, 
rather than shift the plaintiff’s loss to the defendant’s shoulders. 
The same result should be reached, though only on the authority 
of text-writers,!” if the property received has before notice been 
without defendant’s fault accidentally lost, as by fire or theft. The 
claim that the defendant is a purchaser for value without notice 
from the overpaid creditor or legatee is clearly a defense both at 
law and ‘in equity.!” 





the Court of Appeal in Baylis v. Bishop of London, [1913] 1 Ch. 127, held that change 
of position as a defense was confined to payment by an agent to his principal. 

If the agent purported to act for himself in receiving the payment, it is no defense 
that he settled with his principal before notice. Newall v. Tomlinson, L. R. 6 C. P. 
405 (1871); United States v. Pinover, 3 Fed. 305 (1880); Smith v. Kelly, 43 Mich. 390, 
5 N. E. 437 (1880); Canal Bank ». Bank of Albany, 1 Hill (N. Y.) 287 (1841). See 
Costigan, 20 Harv. L. Rev. 211. This distinction, however, is without merit. 

167 Standish v. Ross, 3 Exch. 527 (1849); Continental Co. v. Kleinwort Co., 20 T. 
L. R. 403 (1904); Moors ». Bird, 190 Mass. 400, 410, 77 N. E. 643 (1906); Picotte ». 
Mills, 203 S. W. 825 (Mo. App.) (1918). 

168 Costigan, “Change of Position as a Defense.” 20 Harv. L. REv. 212, note. 

1 5 Taunt. 143, 152. 

170 4 B. & C. 281, 289 (1825). 

171 But see Standish v. Ross, 3 Exch. 527, 534 (1849). 

1” Costigan, “Change of Position as a Defense.” 20 Harv. L. REv. 212, note. 
Compare Woopwarp, Quast ContrRACTs, § 30. 

178 Berton v. Anderson, 56 Ark. 470, 20 S. W. 250 (1892); Hoffman v. Armstrong, 
90 Md. 123 (1899). See Thompson v. Samson, 64 Cal. 330, 30 Pac. 980 (1883). 

A defendant obliged to refund is liable for interest from the date of demand and 
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The liability of several legatees and distributees, who have been 
overpaid, is not joint. Failure to join others is no defense. But, 
in Massachusetts, Michigan, Nebraska, Ohio, Rhode Island, and 
Vermont, the court may at any time order joined other parties 
liable. And in Illinois the liability is joint.” At common law 
in England, if the estate had been administered under order of the 
court, the belated creditor could proceed against any particular 
legatee or distributee only for such portion of his debt as the value of 
the legatee’s or distributee’s share bore to all legacies and shares.!”" 
This rule, however, did not apply when the administration did not 
take place under order of court.!”® In this country the authorities 
are divided, — none of them seem to take the English distinction. 
In some jurisdictions the beneficiary is liable up to the full amount 
of his legacy or share for the plaintiff’s claim, and must seek con- 
tribution in a separate suit from the other beneficiaries.!”* In other 
states the defendant is only liable for his rateable proportion of the 
debt.!8° A third view makes the defendant liable for a proportional 
amount unless the others liable are insolvent or beyond the juris- 
diction. In that case he must make good the debt up to the amount 
he has received and seek contribution in another suit.'** Perhaps 





from that date only. Northrop v. Graves, 19 Conn. 548 (1849). And see Gittens ». 
Steele, 1 Swanst. 199 (1818); Jervis v. Wolferstan, L. R. 18 Eq. 18 (1874); Uffner ». 
Lewis, 5 Ont. L. R. 684 (1903). 

174 TnpIANA, ANNOT. Stats. (1914), § 2972; Rubell ». Bushnell, 91 Ky. 251, 15 S. 
W. 520 (1891); Rohrbaugh ». Hamblin, 57 Kan. 393, 46 Pac. 705 (1896); Massa- 
CHUSETTS, Rev. LAws (1902), c. 141, § 30; Micaican, Comp. Laws (1915), c. 234, 
c. 56, § 25; Miller v. Shoaf, 110 N. C. 319, 14 S. E. 400 (1892); Walker v. Deaver, 79 
Mo. 664, 679 (1883); NeBrasKA, Rev. Stats. (1913), § 1414; Onto, ANNot. GEN. 
CopE (1912), § 10882; RHopE Is~taAnpD, GEN. Laws (1909), c. 318, § 22; Gillespie v. 
Alexander, 3 Russ. 130 (1826). 

178 See references in preceding note. . 

176 Cutright v. Stanford, 81 Ill. 240 (1876). See Lewis v. Overby, 31 Gratt. (Va.) 
6o1, 619 (1879); McClung ». Sieg, 54 W. Va. 467, 46 S. E. 210 (1903). 

177 Gillespie v. Alexander, 3 Russ. 130 (1826). 

178 Davies v. Nicolson, 2 De G. & J. 693 (1858). 

179 Rubel v. Bushnell, 9t Ky. 251, 15 S. W. 520 (1891); Miller v. Shoaf, 110 N. C, 
319, 14 S. E. 800 (1892). 

189 ALABAMA, CoDE (1907), § 2785; ARKANSAS, Dic. Strats. (1916), c. 1, § 164; 
Cotorapo, ANNoT. Stats. (1912), § 8027; Cutright v. Stanford, 81 Ill. 240 (1876); 
Lewis v. Overby, 31 Gratt. (Va.) 601, 618-20 (1879); Kansas, GEN. Stats. (1915), 
§ 4658; Missourt, Rev. Stats. (1909), § 255. And see Micnican, Comp. Laws 
(1915), c. 234, c. 56, §§ 23, 25, 28; NeprasKA, Rev. Stats. (1913), §§ 1412, 1417; 
VERMONT, Pus. Stats. (1906), c. 137, §§ 2912-20. 

181 TNDIANA, ANNOT. STATS. (1914), § 2970; MASSACHUSETTS, Rev. Laws (1092), 
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the best solution is that suggested in a leading Virginia case. 
There by a creditor’s bill all parties interested, including the personal 
representative, were brought into court and each held liable for 
his rateable proportion so far as that was possible without injury 
to the creditor’s right. All conflicting rights may then be settled 
in‘one suit.!®? 

Joseph Warren. 


Harvarp Law SCHOOL, 
CAMBRIDGE, MAss. 





c. 141, § 31; Onto, ANNot. GEN. CopE (1912), § 10881; Rope IsLanp, Gen. Laws 
(1909), c. 318, § 24; Wisconsmn, Stats. (1915), § 3867; McClung ». Sieg, 54 W. Va. 
467 (1903). 

18 Lewis v. Overby, 31 Gratt. (Va.) 601, 619-20 (1879). See McClung ». Sieg, 54 
W. Va. 467, 46 S. E. 210 (1903), where some parties were out of the jurisdiction. 
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I 


GRANITE boulder lies in a fertile plain underlaid by lime- 

stone. To the passer-by it is merely a rock. To the tiller 
of the soil it is merely an obstacle. Its existence is taken for 
granted and its presence needs no explanation. The embryonic 
scientist who has advanced far enough in his studies to know 
granite from limestone and to know that they are not ordinarily 
associated in situ, recognizes in the boulder an alien, an intruder. 
He does not know whence it came or how it reached its present 
location, but he realizes that its position upon fertile soil in a 
limestone formation needs some explanation. This is the be- 
ginning of wisdom with reference to the granite intruder. The 
explanation which the scientist will give for the phenomenon de- 
pends upon the extent of his knowledge and upon his previous 
beliefs and opinions. In the early days of geology, Noah’s Flood 
was a sort of first aid to the perplexed, and served as a solution 
of all sorts of puzzles. Our scientist may invoke this theory and 
assume that the boulder was washed from a remote outcrop by 
the great flood. At a later period and with wider knowledge, 
he may find that something more substantial than water is neces- 
sary to explain other phenomena which he has discovered; and 
he may believe that it was carried down from some Laurentian 
formation by some great ice movement. What further explana- 
tions scientists may offer us in the future are matters of conjec- 
ture. The starting point, however, is the recognition of the fact 
that the granite boulder came from some remote point and. that 
its presence here needs an explanation of some sort. 

In the last year and a half many of us who have been studying 
Anglo-American law have been attempting to teach military law. 
We have recognized at once that in many respects it is an alien. 
Its foreign character does not consist in its content.! As far as 





1 For a brief comparison of English Military Law with that of France, Germany, 
Russia and Italy, see J. E. R. Stephens, “English and Continental Military Codes,” 
5 Journ. oF Comp. LEcIs. (N. s.), 244. 
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may be, considering the great difference between the organiza- 
tion of the Army and the organization of a peaceful industrial 
society, the content of military law is Anglo-American criminal 
law based primarily upon its Maryland form, as far as this is recog- 
nized and adopted in the District of Columbia.? Nor is the pro- 





2 A Manuva For Courts-Martiat [U.*S. Army] (corrected to April 15, 1917), 
paragraph 338 (3, d). 

The common law in force in the District of Columbia is the common law of Mary- 
land. 

“We think, therefore, that if it be a common-law offence, committed in this county, 
it is within the jurisdiction of this Court, whose common-law jurisdiction is derived 
from the common law of Maryland, which was, by the cession of Maryland and the 
acceptance of Congress, under the provision in the Constitution of the United States, 
transferred from Maryland to the United States, with that remnant of State sover- 
eignty, which, after the adoption of the Federal Constitution, was left to Maryland. 
All the State prerogative which Maryland enjoyed under the common law, which she 
adopted, so far as concerned the ceded territory, passed to the United States. All the 
power which Maryland had, by virtue of that common-law prerogative, to punish, by 
indictment, offenders against her sovereignty, and to protect that sovereignty, be- 
came vested in the United States; and authorized them to punish offenders against 
their sovereignty, and to protect that sovereignty by the same means, so far as re- 
garded the territory ceded. 

“We therefore think that, in regard to offences committed within this part of the 
district, the United States have a criminal common law, and that this Court has a 
criminal common-law jurisdiction.” United States v. Watkins,’28 Fed. Cas. No. 16649, 
3 Cranch C. C. (U. S.) 441, 452 (1829). 

“As against the United States regarded as co-extensive with the Federal union of 
States and operating within the territorial limits of the States, it is undoubtedly true 
that there are no common law offences; for the jurisdiction there given to the United 
States by the Federal Constitution is distinctly and expressly restricted to the powers 
enumerated in the Constitution. But the statement was not intended to have applica- 
tion to the District of Columbia. The question as to the authority of the United 
States in this District is not what power has been conferred upon it, but rather what 
power has been inhibited to it. Subject to the limitations imposed by the Constitu- 
tion itself and by the spirit of our free institutions, the United States have supreme 
and exclusive power over the District of Columbia, and they are not limited to the 
governmental powers in the Constitution specifically enumerated as defining their 
jurisdiction for the country at large. For the District of Columbia it is competent 
for the Congress of the United States to declare that the common law is to be re- 
garded as in force, and even in the absence of express statutory enactment we should 
have to hold, in view of the circumstances, that the common law in its entirety, both 
in its civil and criminal branches, except in so far as it has been modified by statute or 
has been found repugnant to our conditions, is in force in the District of Columbia. 
But we.are not left to implication in that regard. 

“At the time of the cession of the Territory of Columbia by the State of Maryland 
to the Federal Union, its law, as well as that of the rest of the States, was the common 
law of England, both civil and criminal, so far as that common law was suited to our 
condition and was unaffected by statute. And with the common law the State of 
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cedure the point at which it differs from Anglo-American law.® 
It is true that neither grand jury nor indictment is necessary.‘ 
Charges are prepared under authority of an officer of competent 
rank without the approval of any independent body.® There is 
no trial by jury. The court-martial passes upon the facts.6 The 
reviewing authority exercises a freedom in dealing with the find- 
ings ’ which is impossible in ordinary criminal law where the ac- 
tion of the grand jury and the verdict of the petit jury are both 
guaranteed by constitutional provisions. At the same time the 
procedure is not unlike that of ordinary criminal courts which 
try minor offenses in which neither indictment nor petit jury are 
required. If dignity and military form could be added to a police 
court, the procedure would not be unlike that of a’ court-martial. 

The great difference between military law and our Anglo-Ameri- 
can law is far deeper than this. While the content is borrowed 
in part from the common law and in part shaped by the needs 
of military service, while the procedure is a summary Anglo- 
American criminal procedure, without grand jury or petit jury, 





Maryland had adopted a considerable part of the statute law of England. When by 
the act of February 27, 1801 (2 Stat. 103), the Congress of the United States finally 
accepted the cession and assumed jurisdiction over the ceded District, it was specifi- 
cally provided ‘that the laws of the State of Maryland, as they now (then) exist, shall 
be and continue in force in that part of the said District which was ceded by that 
State to the United States and by them accepted.’ This express enactment, if any 
such enactment was needed at all, was amply sufficient to continue in force and to 
perpetuate to the present day in the District of Columbia the common law of England 
as it existed in Maryland at that time, with all the existing statute legislation of the 
State and all the statute legislation of England that had been adopted by Maryland. 
And upon that theory of the law we have been conducting our affairs for nearly a hun- 
dred years. It is very true that much of the criminal branch of our common law has 
either become obsolete or has been obliterated by statutory enactment upon the same 
subject. Nevertheless, it is true that where it has not been repealed by express stat- 
utory provision, or modified by inconsistent legislation, or where it has not become 
obsolete or unsuited to our republican form of government, the common law of Eng- 
land in all its branches, both civil and criminal, remains to-day the law of the District 
of Columbia, and it has been repeatedly so held. See United States v. Watkins, 
3 Cranch C. C. 441; United States v. Marshall, 6 Mackey, 34; United States v. Hale, 
4Cranch C. C. 83.” De Forest ». United States, 11 App. D. C. 458, 465, 466 (1898). 

® For a discussion of the history of the Court-Martial, see WinTHROP, MILITARY 
LAW AND PRECEDENTS, 2 ed., Chap. V. 

4 Fifth Amendment to Constitution of United States. 

5 MANUAL FoR Courts-Marria [U. S. Army] (corrected to April 15, 1917), para- 
graphs 62-64. 

6 Jbid., paragraphs 294-304. 

7 Jbid., paragraphs 369-400. 
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the great difference between military law and Anglo-American 
law is found in the form of each and in the method of growth. 

To those who are familiar with Anglo-American law and Roman 
law and who have given any consideration to the form and to the 
method of growth of military law, what is to be said here upon 
this subject will be trite and commonplace. To those who are 
familiar with the form and the method of growth of Roman law 
it will be necessary only to point out the corresponding charac- 
teristics of military law. Those who have never considered the 
peculiarities of Roman law as to form and method of growth and 
who have considered military law as merely a special variant of 
Anglo-American criminal law, may have wondered at the great 
difference between the two latter systems of law upon these points. 
It is with the hope of arousing interest and securing codperation 
in an investigation of this subject that the following suggestions 


are offered. 
II 


Beginning with the reign of Henry II the common law® has 
been what we call with our inaccurate nomenclature, unwritten 
law. It has been a judicial development of legal custom by tech- 
nically trained tribunals aided by a technically trained bar. It 
is possible that popular custom was worked over by the courts 
from an early date and to a far greater extent than many writers 
upon Anglo-American law will admit. In any event, whatever 
the relative proportion of popular custom and judicial custom, 
it was not based on legislation. The royal constitutions and the 
statutes of Parliament have modified its development, sometimes 
aiding it, sometimes hindering it; but at no time did English law 
take the form of a legislative code as a basis for juristic develop- 
ment. , 

Roman law on the other hand, at the earliest known period 
of its development, took the form of a written code.? What other 





8 “Common law” is used here as the law of the King’s courts. For convenience 
no account is taken of the relics of the older law that lingered in the local courts; or 
of the law of the courts which administered the Law Merchant. 

® MurrHEAD, HisToRICAL INTRODUCTION TO THE PRIVATE LAW OF RomE, 2 ed., 
Pt. II, Chap. IT, §§ 21 e¢ seg., p. 94 et seg. MELVILLE, MANUAL OF THE PRINCIPLES OF 
Roman Law, Pt. I, Chap. I, § 11, pp. 6-9. Watton, Historicat INTRODUCTION TO 
Roman Law, 2 ed., Chap. XI. Satxowsk1, INSTITUTES AND HisTORY oF ROMAN 
Private Law (Whitfield’s translation); Introduction, Pt. II, § 7, pp. 27, 28. Som, 
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codes preceded the Twelve Tables, and to what extent the priestly 
caste regarded their law as legislation rather than as a mass of 
principles, we have no means of knowing with any certainty. 
The Twelve Tables themselves were undoubtedly far from a com- 
plete statement of Roman law when they were enacted. They 
rather constituted a great reform statute. Cruel and harsh as 
many of its provisions seem to us, it undoubtedly was, in its day 
and generation, legislation intended to protect the weaker classes 
against the exactions of a military and a priestly aristocracy. 
At any rate, from an early period, the Roman law showed a strong 
tendency to reduce its principles to form and order; to embody 
them in what was practically legislation; and to base its subse- 
quent development in part upon this legislation. Its future juris- 
tic growth was in part in the form of commentaries upon this 
early legislation; commentaries which gradually covered the orig- 
inal foundation with a mass of law under which the Twelve Tables 
were practically buried; but which nevertheless, in theory at 
least, rested upon them as their sole foundation. Along with this, 
development was the constant tendency to resort to legislation 
for the purpose of affording systematic aid to the development 
of the law and for introducing new principles into the law. The 
Roman law did not regard a statute as an arbitrary rule made 
by an external power which had authority to give orders to the 
court; which the courts must obey as far as the specific order 
went; but formed no part of the living, growing law. On the 
contrary at Roman law a statute was a source of law from which 
new principles could be deduced and from which analogies could 
be drawn.’ Subsequent legislation, in other words, was treated, 
like the original Twelve Tables, as a source of law for further com- 
ment, interpretation, and juristic growth. 

The military law of England existed apparently from the out- 





INSTITUTES OF RoMAN Law (Ledlie’s translation), 3 ed., Pt. I, Chap. I, § 11, p. 48 e¢ seg. 
GrrarD, SHORT History oF RomAN Law (translated by Lefroy and Cameron), Chap. 
II, § 1,1,p.47 e¢ seg. 1 Cug, Les InstiTuTIONS JuRIDIQUES DES Romains, § 1, Bk. I, 
Chap. III (I), § 2, p. 28 et seg. CzyYHLARZ, LEHRBUCH DER INSTITUTIONEN DES R6- 
MISCHEN RECHTES, § 7, p. 12. KUHLENBECK, ENTWICKLUNGSGESCHICHTE DES R6- 
MISCHEN Recats, Bk. II, Chap. 11, § 4, p. 152 et seg. ESMARCH, ROMISCHE RECHTSGE- 
SCHICHTE, 3 ed., Bk. I, Chap. III, §§ 20-25. Vorct, RémiscHE RECHTSGESCHICHTE, 


§ 4. 
10 Roscoe Pound, “Common Law and Legislation,” 21 Harv. L. REv. 383. 
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set, in the form of legislation, whether it was in writing or not, 
in the popular sense of the term." By virtue of his prerogative, 
the King ordained the Articles of War for the Royal Army during 
the continuation of the war for which they were ordained. By 
a delegation of royal authority the commanders of armies from 
time to time proclaimed similar articles. Cromwell assumed this 
power as a part of the inherent power of the head of the English 
state. Legislation by Parliament proved necessary to supple- 
ment the royal prerogative in cases in which it was found neces- 
sary to impose restrictions and to inflict punishments which were 
in excess of the royal prerogative alone. The early English Army 
was a temporary force raised in each war for the continuation 
of that war and dissolving when the war had come to an end. 
When the Army had become a permanent national: force, the 
Articles of War by which it was governed in England in time of 
peace were enacted by Parliament, while outside of England the 
royal prerogative was still sufficient to ordain Articles of War and 
_to enforce them. The growth of the power of Parliament and the 
gradual disappearance of the personal authority of the King grad- 
ually led to legislation by Parliament which superseded, while 
it adopted, the Articles of War ordained by royal prerogative; 
although the prerogative was nominally exercised by the minis- 
try long after the subordination of the King to Parliament had 
become thoroughly established. The usages and customs of the 
Army undoubtedly furnished much material for the content of 
the Articles of War but the constant tendency was to reduce 
them to definite form and to promulgate them as royal or parlia- 
mentary Articles of War. 

With the outbreak of the American Revolution the English 
Articles of War, with slight modifications, were enacted by the 
Congresses and Assemblies of the different colonies and by the 
Continental Congress. The Congress of the United States under 
the Constitution of 1787 has reénacted these Articles from time 
to time with various additions and amendments and at present 





1 For the scope and extent of Military Law in England and the relation between 
Military Law and Martial Law see W. S. Holdsworth, “Martial Law Historically 
Considered,” 18 L. Quart. REv. 117; H. Erle Richards, “Martial Law,” 18 L. Quart. 
REv. 133; Cyril Dodd, “The Case of Marais,’”’ 18 L. Quart. REv. 143, and Frederick 
Pollock, ““What is Martial Law?” 18 L. Quart. REv. 152, in which however, special 
emphasis is laid on the nature of Martial Law. 
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they form a part of the Federal Statutes, being section 1342 of 
the Revised Statutes of the United States. From the time of the 
earliest royal Articles of War down to the Articles of War which 
were enacted by Congress in their present form on August 29, 
1916, and which, with the exception of certain specified Articles, 
took effect on March 1, 1917, the constant tendency has been to 
express military law in the form of legislation. Customs have 
been incorporated in legislation. New problems which arose from 
time to time under changed conditions have been solved, omis- 
sions and gaps in the existing law have been filled, and the elim- 
ination of provisions which had become obsolete have all been 
made, for the most part, by legislation. Military law in its pres- 
ent form consists, to a large extent, of the Articles of War and 
of the commentaries written upon these Articles by the different 
authorities upon this subject: In this respect the development 
of military law has been far more like the development of Roman 
law than like the development of English law. 

It must be admitted that the development of criminal law in 
the United States and in some of the states of the Union has been, 
to a large extent, statutory. This is a peculiarity due to consti- 
tutional and statutory provision, however, and is a rather acci- 
dental phenomenon. While some states have no substantive 
common law of crimes, it is because their legislatures have shown 
an intention to make legislation exclusive on the subject of crimes; 
although even in such states the legislatures may forbid common- 
law crimes by name and thus make them statutory crimes with- 
out any enumeration of their elements.” While the United States 
courts have no substantive criminal jurisdiction over common- 
law crimes, this grows out of the fact that the inferior federal 
courts are limited to such jurisdiction as is conferred upon them 
by Federal Statute.” Congress may forbid common-law crimes 
by name and thus make them statutory crimes without any enum- 
eration of their elements. This may in part account for the 





2 Such as assault, Baker ». State, 12 Ohio St. 214 (1861); disturbance of the public 
peace, Stewart v. State, 4 Okla. Crim. 564, 109 Pac. 243 (1910); and nuisances, State 
v. De Wolfe, 67 Neb. 321, 93 N. W. 222 (1903). 

18 United States v. Hudson, 7 Cranch (U. S.) 32 (1812); Manchester ». Massachusetts, 
139 U. S. 240 (1890); United States v. Eaton, 144 U. S. 677 (1892). 

™ Such as murder and robbery, United States v. Palmer, 3 Wheat. (U. S.) 610 
(1818). 








356 HARVARD LAW REVIEW 


form that military law has assumed in the United States. On 
the other hand military law assumed the form of a code in 
England at a time when criminal law was being developed 
by the King’s courts as a law of judicial precedent. From 
the outset, the two systems, even when unchecked by con- 
stitutional restrictions or by statutory provisions, tended to 
assume different forms. 


III 


The common law was, from the outset, a law of judicial prece- 
dent, that is, a system of law in which a decision of the court 
was regarded as declaring the law and as fixing it, within more — 
or less vague limits, for the purpose of applying it to similar facts 
as they might arise in the future.” Attention has been called to 
the fact that in the earlier year books no specific citation is made 
to prior decisions of the court.’ The court speaks as one having 
authority. This is undoubtedly correct but it does not neces- 
sarily mean that prior decisions were. not regarded as precedents. 
To this day, a busy trial judge who has decided groups of similar 
questions on many different occasions and who has not been 
reversed, may speak as one having authority and may follow his 
earlier decisions as precedents without citing them specifically. 
The courts whose opinions are reported in the year books were 
trial courts. The memoranda of cases which make up the year 
books whether noted down by students, by practicing attorneys 
or by court officials, were hasty memoranda taken down at the 
time, while the trial was proceeding. In all probability the re- 
porter had scant opportunity to note a citation if one were made. 
At that time cases could be studied only from the official rolls 
and in the memoranda of the year books. In both cases, they 
were in manuscript. Copies of the year books were few and it 





15 On this question see, A. H. F. Lefroy, “Judge-Made Law,” 20 L. Quart. REv. 
309. A. H. F. Lefroy, “The Basis of Case-Law,” 22 L. Quart. REV. 293, 416. Alex- 
ander Lincoln, “The Relation of Judicial Decisions to the Law,” 21 Harv. L. Rev. 
120. William B. Hornblower, “A Century of ‘Judge-Made’ Law,” 7 Cot. L. REv. 
453. M. C. Klingelsmith, “The Continuity of Case Law,” 58 Pa. L. REv. 
399. 
16 See John Chipman Gray, “Judicial Precedents. A Short Study in Comparative 
Jurisprudence,” 9 Harv. L. Rev. 27. For a discussion of the nature of the year books, 
see W. S. Holdsworth, “The Year Books,” 22 L. Quart. REV. 266, 360. 
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was very natural that specific citations should not be made. We 
find correspondingly few references to the textbooks which ap- 
pear to have been the standard books and to have shaped the 
entire development of the law. Furthermore, at the outset, prec- 
edents were few. Nearly every case which was thought worthy 
of a memorandum in the year books was one of first impression. 
Cases in which well-known principles were applied to combina- 
tions of facts with which the court and bar had become familiar 
would probably not be noted by the reporter. The year books 
are rather books of selected cases. In all probability there was 
no attempt to report all the opinions: which were pronounced 
by the judges during the period covered by each of the year books. 
That precedents were looked upon as binding in the middle of 
the thirteenth century is evident, when we consider the way in 
which Bracton wrote that part of his book which is based upon 
English law and which is not more or less a copy or adaptation 
of Azo’s Version of the Roman Law. Having no book of selected 
cases, Bracton proceeded to make one; and out of this book of 
selected cases prepared for his own use, he took the material 
upon which he based the text of his great work, “Tractatus de 
Legibus et Consuetudinibus Angliae.” It is likely that specific 
precedents were actually relied upon from a very early period 
in the King’s courts, whether cited in the opinion or not. Even- 
tually the custom arose of citing in the court’s opinion the specific 
decisions upon which it relied. Anglo-American law grows to a 
great extent by the accumulation of precedents, guided by the 
criticism and discussion of text-writers; and unvexed and un- 
aided by legislation. The courts are constantly comparing and 
analyzing the earlier cases. The early explanations, theories, 
and reasons of the law as set forth in judicial decisions may be 
followed, amplified or rejected in succeeding cases, but they are 
always the basis of discussion in testing the validity of recog- 
nized principles or in applying them to new facts. It is these 
opinions of the judges which are gathered by the subsequent 
text-writers as Bracton gathered them, except that the later text 
writers had the opinions of the courts in the year books and were 
not forced to rely upon the Plea Rolls. These decisions are com- 
pared and analyzed by the text-writers and from them are de- 
duced the principles set forth in the textbooks, which in turn 
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exercise more or less influence upon the subsequent current of - 
judicial decision.” 

Roman law was not a law of judicial precedent. In the classic 
period of the Roman law the commentators make no reference 
to the decisions of the court; that is, to the decisions of the praetor 
and the judex. They are not noticed, even for hostile criticism. 
They have no effect of any sort upon the development of the 
Roman law. 

The reason for this great difference in the organs of legal de- 
velopment between these two systems of law lies in the fact that 
Anglo-American judges are trained lawyers and that they are con- 
sidered as the oracles of the law, at least for each case which is 
submitted for adjudication. The decision of a judge is therefore 
the law of that case and as far as the case is a precedent, subject 
to the chance of reversal by a higher court or of overruling by 
a codrdinate court, it helps to declare and to fix the law for fu- 
ture cases. Arguments of counsel and citations of authority are 
advisory only. In Roman law on the other hand, the pretor 
was not a trained lawyer except by a mere accident. He was 
not supposed to have any official knowledge of the law other than 
to grant or to deny the formula to the plaintiff or the exceptio 
to the defendant. The pretor presided over the case and referred 
it to the judex to ascertain the facts. The judex, like the pretor, 
was not supposed to have any official knowledge of the law. Any 
legal question of any difficulty was decided by the opinion of the 
jurisconsultus. This method of administering justice which seems 
so peculiar to the Anglo-American lawyer is due to the fact that 
the jus civile originally was one of the mysteries of the col- 
lege of pontiffs, the priestly caste. The growing power of the 
plebeians and the downfall of the power of the early aristocracy 
of Rome reacted upon the position of the pontiffs and the exclusive 
knowledge of the law which was one of the great sources of their 
authority was wrested from them. By that time, however, it 
had become well settled that neither praetor nor judex was sup- 
posed to know the law and that legal questions were to be de- 





17 For a discussion of the break-down of the law of precedent under present con- 
ditions, see Roscoe Pound, “Law in Books and Law in Action,” 44 Am. L. REv. 12, 
and John S. Sheppard, Jr., “The Decadence of the System of Precedent,” 24 Harv. 
L. REv. 298. 
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termined by the advice of men learned in the law. Accordingly, 
as the class of jurisconsulti succeeded to the college of pontiffs 
as the trained lawyers of Rome, the opinion or responsum of a 
jurisconsultus was the means of determining the legal questions 
involved in a case which was submitted for adjudication. The 
opinions or responsa of a learned jurisconsultus were collected as 
we collect decisions of courts in Anglo-American law and they 
were the basis of subsequent analysis, discussion, and comment.” 





18 “The beginnings of professional knowledge and administration of the law are 
found with the pontifices. As knowing and guarding the calendar and the law of the 
sacra, which had great influence over the secular law in mercantile transactions and 
in procedure, they had brought this as well within the sphere of their activities. The 
knowledge of the law which grew up within the collegium flourished there and became 
a sort of secret science of the pontifices, by means of which the position of power of 
the patricians was greatly strengthened. Any one who wished to conclude juristic 
acts or to institute legal proceedings did well to have the pontifices point out to him 
the right way. This condition of affairs was changed only in the fifth century by 
the publication of the calendar, which was made in the year 450 A. U. C. (304 B. C.) 
by Cn. Flavius, a secretary of the pontifex Appius Claudius; and by the publication 
of the forms of actions which had been drawn up by the pontifices (jus Flavianum), 
as well as by the fact that a half century later the plebeians, too, were admitted to 
the college of the pontifices. The boast is made concerning the first plebeian pontifex 
maximus, Tiberius Coruncanius that he primus publice jus vicile professus est. By this 
means the juristic tradition of the pontifices, which had been collected up to this time, 
became generally accessible; and thus began an independent jurisprudence, which 
soon developed in great profusion. 

“The activity of the jurists in Rome was from the beginning a predominately prac- 
tical one. Apart from their codperation in juristic acts (cavere), it was manifested 
chiefly in the rendering of legal opinions (responsa) on concrete practical cases. The 
weight of these opinions was determined according to their external basic principles, 
and the standing of the jurists by which they were rendered. They had no inherent 
compulsory authority over the judex. Frequently in legal proceedings opinion was 
opposed to opinion. This led in court to a conflict of opinions (disputatio fori), which 
was eventually ended by the fact that one view would compel a continued recogni- 
tion in practice, and would thereby become law by usage. Therefore these responsa 
possessed no statutory force as yet. 

“They did not attain statutory force until the period of the Empire, and, indeed, 
under Augustus through the decree that the responsa should hereafter be bestowed by 
virtue of Imperial authority. This arrangement was kept up by the later Emperors; 
and the jus respondendi, which they exercised themselves by granting their rescripts, 
was bestowed by them as a special favor upon prominent jurists. With reference to 
the form of these responsa, it was provided that they must be given in writing and 
must be sealed. Since such a responsum was now given under Imperial authority, it 
was binding upon the judge, unless a contradictory opinion of another jurist, who was 
likewise authorized, was produced. In the beginning this authoritative validity be- 
longed only to the responsum as such; and for this reason it was applied to the indi- 
vidual proceedings only for which the responsum was granted. Soon this authorita- 
tive validity was granted to opinions which were no longer at hand in their official 
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A cursory examination of the views of the different historians 
of Roman law will show a number of minor differences of opinion 
as to the position of the jurisconsulius at Roman law. Passing 
allusions in Roman literature show us that responsa were ren- 
dered, that they were collected and that they formed the basis 
of comment and discussion. Of definite statements in legal writ- 
ings concerning the position of the jurisconsultus we have only 
two texts, those of Gaius ?® and of Pomponius;” for the text from 





form, but were found in collections of responsa; and finally it was extended to the views 
of these authorized jurists, which were expressed in other writings of theirs. This 
usage was confirmed through a rescript of Hadrian, which provided that if there was 
no divergence of opinion among the authorized jurists concerning a question, this 
so-called jus receptum should be as binding as a Jex; and that on the other hand in 
cases of the so-called jus controversum, that is to say, in questions concerning which 
the jurists held diverging views the judex was to decide as he held to be right.” CzyH- 
LARZ, LEHRBUCH DER INSTITUTIONEN DES ROMISCHEN REcutTs, § 11. 

On this question see also, MurRHEAD, HISTORICAL INTRODUCTION TO THE PRIVATE 
Law oF Rome, 2 ed., Pt. IV, Chap. I, § 59, pp. 291-93. BUCKLAND’s ELEMENTARY 
PRINCIPLES OF RoMAN PRIVATE Law, § 6, p. 11. MELVILLE, MANUAL OF THE PRINCI- 
PLES OF RomAN Law, Pt. I, Chap. I, § VIII, p. 35 et seg. Watton, Historicat INTRO- 
DUCTION TO RoMAN Law, 2 ed., Chap. XXIII. LrEacre, Roman Private Law, 22 
et seg. SALKOWSKI, INSTITUTES AND History oF ROMAN PRIVATE Law (Whitfield’s 
translation), Introduction, Pt. II, § 7, pp. 36-39. Sox, InstrTuTEs or Roman Law 
(Ledlie’s translation, 3 ed.), Pt. I, Chap. II, § 18, p.92 e¢ seg. GrraARD, SHorT History 
or RomAN Law (translated by Lefroy and Cameron), Chap. III, § 1, 2, VI, p. 142 et seq. 
1 Cug, Les INsTITUTIONS JURIDIQUES DES RoMAINs, § 2, Bk. I, Chap. II, p. 16 et seg. 
2 Cuq, Les INSTITUTIONS JURISDIQUES DES Romarns, Bk. I, Chap. II (VI), p. 35 et seq. 
KUHLENBECK, ENTWICKLUNGSGESCHICHTE DES R6MISCHEN Recats, Bk. III, Chap. I, 
§ 3, p. 305 et seg. EsMARCH, ROMISCHE RECHTSGESCHICHTE, 3 ed., Bk. II, Chap. III, 
§§ 88-92. 

For pontifical interpretation see also ESMARCH, ROMISCHE RECHTSGESCHICHTE, 
3 ed., Bk. I, Chap. V, §§ 41-45; 1 Cua, Les INsTITUTIONS JURIDIQUES DES RoMAINs, 
§ 1, Bk. I, Chap. II (IID), p. 24 et seq. 

For the effect of responsa in the time of Augustus, see also WALTON, HisTorICAL 
INTRODUCTION TO RoMAN LAw, 2 ed., Chap. XXIV, pp. 280, 281. SatKowsk1, INsTI- 
TUTES AND History OF RoMAN PrivATE Law (Whitfield’s translation), Introduction, 
Pt. II, § 8, V, pp. 45, 46. 

For the effect of responsa in the time of Hadrian, see also 1 Cug, Les INst1TU- 
TIONS JURIDIQUES DES Romarns, § 2, Bk. I, Chap. II (III), § 3. 

19 “The responses of the learned in the law are the expressed views and opinions 
of those to whom license has been given to expound the laws; and if the opinions of all 
these are in accord, that which they so hold has the force of a Jex; but if they are not 
in accord the judex is at liberty to follow which opinion he pleases, as is stated in a 
rescript of the late emperor Hadrian.” Garus, I, § 7 (translated by Abdy and Walker.) 

20 “Massurius Sabinus was a member of the equestrian order, and was the first to 
give opinions in the public interest (publice); the fact being that after this privilege 
had come to be given, it was allowed to him by Tiberius Caesar. It may be observed 
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Justinian’s Institutes is a reproduction of the text of Gaius 
with slight modifications. Upon these two texts there has been 
a considerable amount of comment and discussion; and by giv- 
ing emphasis to one phrase or to another, different historians 
have reached different views. It must be admitted in advance 
that we cannot be sure that we have either text in its original 
form and that it is doubtful how far each text-writer was incor- 
porating positive legislation into his statement of the law. The 
point upon which this divergence of view has arisen is as to the 
official position of the jurisconsultus and as to the binding effect 
of his responsa. ‘The college of pontiffs undoubtedly possessed 
an official position as the custodians and oracles of the law. Ap- 
parently their statements of the law were binding upon the offi- 
cials to whom such statements were made, including the judex. 
When this monopoly was wrested from them and when men who 
were not members of the college of pontiffs acquired knowledge 
of the law and gave responsa, this knowledge and authority for a 
long time remained in the wealthier classes. A jurisconsultus 
was not paid by his clients. His services were gratuitous. They 
were rendered in part as a performance of a public duty, and in 
part for the purpose of obtaining political influence. It is thought 
worthy of note that Sabinus was not a man of ample means and 
that he was maintained to a great extent by his pupils. The 





in passing that before the days of Augustus the right of delivering opinions in the 
public interest was not granted by the head of the state, but any persons who felt 
confidence in their own learning gave answers to such as consulted them; moreover 
they did not always give their answers under seal; they very often wrote to the judge 
themselves, or called upon those who consulted them to testify to the opinions they 
gave. The Divine Augustus was the first to lay down, in order to ensure greater au- 
thority to the law, that the jurisconsult might deliver his answer in pursuance of an 
authorization given by himself; and from that time such an authorization was asked 
for as a favour. It was in consequence of that that our excellent Emperor Hadrian, 
on receiving a request from some lawyers of pretorian rank for leave to give legal 
opinions, answered the applicants that this privilege was not usually asked for but 
granted [or that there was no leave asked for this practice, it was simply carried out], 
consequently, if any one were confident of his powers, he (the Emperor) would be 
much pleased to find that he took steps to qualify himself for delivering opinions to 
the citizens.”” Pompontus, D. I, 2, 48, 49 (translated by Monro.) 

21 “The answers of those learned in the law are the opinions and views of persons 
authorized to determine and expound the law; for it was of old provided that certain 
persons should publicly interpret the laws, who were called jurisconsults, and whom 
the Emperor privileged to give formal answers. If they were unanimous the judge 
was forbidden by imperial constitution to depart from their opinion, so great was its 
authority.” Instrrutes, I, 2, 8 (translated by Moyle.) 














362 HARVARD LAW REVIEW 


jurisconsulti, up to the reign of Augustus, had apparently the 
right to give responsa, but a responsum would not be binding 
upon a judex by positive law. Were these responsa regarded as 
practically binding even though they had no formal legal sanc- 
tion? What was the object and effect of the legislation of 
Augustus which is referred to by Pomponius? Was Augustus 
attempting to give a monopoly to the jurisconsulti who had obtained 
authority from himself, to render opinions which should be bind- 
ing upon the judex; or was he trying to strengthen the position 
of the jurisconsultti by compelling the judex to follow the opinions 
of those to whom such authority was given? The text of Pom- 
ponius reads as if such authority were permissive only; as if no 
attempt was made to prevent jurisconsulti who had not obtained 
such authority from giving responsa. Was the jus respondendi 
given to a very few of the jurisconsulti or was it given to any one 
who had demonstrated an adequate knowledge of the law? Be- 
tween the legislation of Augustus and the legislation of Hadrian 
was the judex bound to follow the responsum of a jurisconsultus 
to whom the Emperor had given authority to give responsa? 
What was the object of the legislation of Hadrian? Was it to 
make the responsum of the authorized jurisconsultus binding upon 
the judex in that particular case; or was it intended to make all 
responsa of all authorized jurisconsulti precedents which must be 
followed by the judex except when there was a conflict of author- 
ity? If we select the proper expressions of opinion from the 
different historians, we can see the jurisconsultus on the one hand 
as devoid of official position and of power to give responsa which 
should be binding upon the judex down to the reign of Hadrian, 
and we can then see that his responsa are binding only in the 
particular case in which they are given. By a similar selection 
of other expressions of opinion we can see a jurisconsultus who 
from the time of Augustus had power, if authorized by the Em- 
peror, to give responsa which were binding upon the judex; and 
who had power from the time of Hadrian to give responsa which 
should amount to precedents and which should be binding in all 
future cases.” If the jurisconsultus could render responsa to the 





2 For the final breakdown of responsa see Erwin Grueber “The Decline of 
Roman Jurisprudence,” 7 L. QuaRT. REv. 70. 
For legislation which attempted to fix absolutely the rank and authority of juristic 
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judex, only if the jurisconsulius had been authorized by the Em- 
peror to render such responsa, and if their responsa thus rendered 
were absolutely binding, the position of the jurisconsultus at 
Roman law would be almost identical with that of the Judge- 
Advocate-General in military law. 

Whatever these differences of detail, the actual difference be- 
tween Roman law and Anglo-American law on this point is rather 
apparent than real. While they differed sharply upon their the- 
ories as to the possessor of technical legal knowledge, they agreed 





writings generally, see MurRHEAD, HisToRICAL INTRODUCTION TO THE PriIvATE LAW 
oF Rome, 2 ed., Pt. V, Chap. I, § 78, p. 363-65. MELVILLE, MANUEL OF THE PRINCI- 
PLES OF Roman Law, 2 ed., Pt. I, Chap. I, § VIII, pp. 42, 43. Watton, Historica In- 
TRODUCTION TO Roman Law, 8, Chap. XXVI, pp. 293-95. SALKOWSKI, INSTITUTES 
AND History oF RoMAN PrivaTE Law (Whitfield’s translation), Introduction, Pt. II, 
§ 9, p. 58. Som, Inst1TUTEs or Roman Law (Ledlie’s translation), 3 ed., Pt. I, Chap. 
II, § 21, pp. 118, 119. GrRARD, SHoRT History oF RomAN Law (translated by Lefroy 
and Cameron), Chap. III, §§ II (I), pp. 152, 153. KUHLENBECK, ENTWICKLUNGSGE- 
SCHICHTE DES ROMISCHEN Recats, Bk. III, Chap. II, § 4, p. 350. 

“By the third century there begins a decline of Roman jurisprudence, which suffers 
a rapid decay after Diocletian. Scientific productive activity died; the responses of 
the jurists ceased; the development of the law took place along the path of Imperial 
legislation only. Still the writings of the great past, which had been handed down, 
preserved their binding force. The lack of scientific capacity and the great bulk of 
the juristic literature caused an uncertainty in practice as to its application. What 
writings were in force? Those of the authorized jurists. But how was one to know 
by this time whether this or that jurist of his own time (centuries ago) had acquired 
the jus respondendi? This and other similar difficulties were the cause of a statute of 
Theodosius IT. and Valentinian ITI., of the year 426, by which the sphere of the valid 
juristic writings was delimited, and at the same time their validity was regulated ac- 
cording to external facts, in accordance with the notions of the time. Through this 
so-called law of citations, the validity of the most current writings, that is to say, 
those of Papinianus, Paulus, Gaius, Ulpianus and Modestinus were confirmed as 
pre-eminent; but with the exception of the mote of Paul and Ulpian to Papinian, 
which Constantine had already prohibited. These note were to remain prohibited 
in the future as well. Since Gaius had had no jus respondendi in his time, this was 
given to him by a sort of ex post facto confirmation, since his writings were neverthe- 
less used in the courts. In addition to these five jurists, statutory validity was to 
be given to all the works of every other jurist, to which a réference was made in the 
works of one of the five thus named. To go into details, the process was regulated 
as follows. If all these jurists were of the same opinion with reference to a question, 
this was to be binding like a statute. In case of a divergence of opinion, on the other 
hand, that view should prevail for which a majority of the jurists had declared them- 
selves. In case of an equal division of authority, that view was to prevail which Papi- 
nian (excellentis ingenii vir) had expressed. In case he had not expressed himself con- 
cerning this question, the judge was finally to decide according to his own views.” 
CzYHLARZ, LEHRBUCH DER INSTITUTIONEN DES ROMISCHEN RECHTES, § 11. See, also, 
Roscoe Pound, “Mechanical Jurisprudence,” 8 Cor. L. REv. 605. 
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that it was the opinions of those who possess technical legal knowl- 
edge and whose opinions actually determined adjudicated cases 
that were to be the basis of further growth of the law. 

Military law like Roman law, is not a law of judicial precedent. 
The members of a court-martial are not supposed to know the 
law as technical experts. If they possess such knowledge it is 
personal and not official. Technical and expert knowledge of the 
law is supposed to be possessed by the judge-advocate. In Eng- 
land the judge-advocate who appears at a court-martial repre- 
sents the Judge-Advocate-General and is required to maintain an 
entirely impartial position as the legal adviser of all the parties 
connected with the trial, as well as the legal adviser of the court. 
While the court has power to disregard his advice, such action 
is highly inadvisable. The court should be guided by the opin- 
ions of the judge-advocate on any questions of law or procedure 
that may arise during the trial and it must consider the grave 
consequences which may result from a disregard of legal advice 
given to them by the judge-advocate.™ The judge-advocate is 
not the prosecutor and his position as an impartial adviser is not 
complicated by the fact that he is officially charged with the 
duty of conducting the prosecution. 

In the United States the position of the trial judge-advocate 
is somewhat ambiguous. He has charge of the prosecution. He 
is bound to inform the prisoner of his legal rights if he is not rep- 
resented by counsel. He may call the attention of the court- 
martial to apparent irregularities in proceedings and he is to act 
as the legal adviser of the court so far as to give his opinion upon 

_a point of law arising during the trial when asked for by the court, 
but not otherwise.* Under both English and American theories 
as to the position of the judge-advocate, the Judge-Advocate- 
General, at least, is the oracle of the law. He occupies the posi- 
tion which originally the college of pontiffs and subsequently the 
jurisconsulti occupied in Roman law, rather than the position 
which the prosecuting attorney occupies in the ordinary adminis- 
tration of criminal justice. While provision might be made for 
preserving the opinions of every judge-advocate, at every impor- 





% Pratt, Mizitary Law, 19 ed., § 73, p. 62. 
% Manvat For Courts-Marttat [U. S. Army] (corrected to April 15, 1917), para- 


graphs 95-103. 
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‘tant court-martial, this is not done as a matter of fact. The 
opinions of the Judge-Advocate-General are preserved but they 
are not published. They are available in the form of a digest 
in which a summary of abstract rules of law is generally given 
with such lack of detailed statement of fact, in many cases, as 
to prevent the application of the abstract principle from being 
discernible readily. This digest is the collection of responsa of 
military law and as such it has been commented upon by the 
different text-writers on military law. These opinions as a rule 
are treated as finalities except where modified subsequently by 
statute. 


IV 


At Anglo-American law it has become settled doctrine that 
the court has power only to decide each case as it is submitted 
for adjudication. Judicial power is distinguished from legislative 
power and the declaration of law for the particular case is re- 
garded as judicial power which can be exercised by the court. 
While the declaration of law in advance for similar cases which 
may arise in the future, is now regarded as legislative power which 
is outside of the jurisdiction of the court, at an earlier period it 
once seemed as if a different view of this matter might be taken. 
The year books occasionally show us judges who feel free to make 
official declarations of law from the bench as well as to draft stat- 
utes. In the case of doubtful or disputed points, conferences of 
judges were occasionally held and resolutions were adopted which 
were intended not merely to decide the specific case but to lay 
down broad and comprehensive principles by which analogous 
cases could be decided. Coke seems to have felt that as a common- 
law judge he had authority to take part in making such resolu- 
tions. When Coke’s rival and enemy, Bacon was made Lord 
Keeper of the Great Seal of England and took his place in Chan- 
cery, he made an address to the bar in which he avowedly com- 
pared himself to a Roman pretor as the officer who had the great- 
est affinity to the jurisdiction of the Chancellor; and in which 


he announced, like the pretor, how he would use his jurisdiction.* 





25 2 WorKS oF FRANCIS BACON, 1844 ed., 471, ef seg. 1827 ed., Vol. 7, 244 ef seq. 
See also Kerty, HistoricaL SKETCH OF THE EQUITABLE JURISDICTION OF CHANCERY, 
102 ef seg. U. M. Rose, “Coke and Bacon: The Conservative Lawyer, and the Law 
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His declaration to a large extent dealt with procedure and prac- 
tice rather than substantive law; but equity has persisted even 
more than common law in regarding substantive law as a sort of 
a by-product of procedure and practice. In a more definite and 
formal way Bacon made and published ordinances for the better 
and more regular administration of justice in the Chancery, which 
were to be duly observed, saving the prerogative of the court.* 
How far Bacon could have gone in developing equity by his seven- 
teenth-century views of the pretor’s edict if he had continued 
to occupy his office for a sufficient length of time, must always 
be a matter of conjecture. His fall, to which his virtues con- 
tributed perhaps more than his vices, prevented him from devel- 
oping his plans. Subsequent chancellors have felt free to make 
rules of procedure but no one has revived his attempt to pub- 
lish an edict upon entering into office in which should be set forth 
the manner in which he proposed to use his jurisdiction. Two 
remnants of the practice of framing resolutions and deciding 
cases in advance remain. Occasionally as a matter of conveni- 
ence, codrdinate judges who have differed on matters of procedure 
of substantive law meet in consultation, and attempt to adopt 
a common basis of decision, so as to prevent the misfortune of 
having two similar cases decided in different ways because of the 
divergent personal views of the judges before whom the questions 
may happen to arise. Under some constitutions, provisions have 
been made for requiring advisory opinions of the supreme court 
upon specific points of law before litigation actually arises.”’ 
This latter method of declaring the law is so at variance with 
our common-law ideas that the attitude of the courts toward 
this addition to their powers is decidedly hostile. 

In Rome the downfall of the kings left the power of the govern- 
ment and administration essentially royal in its nature, but di- 
vided among the consuls and the other officers who were from 
time to time created as successive lines of intrenchment when- 
ever the old aristocracy was forced to open any one of the exist- 





Reformer.” 31 AMERICAN L. REv. 1, and E. M. in Law Times (London), “ Francis 
Bacon: Philosopher, Law Reformer, Lord Chancellor,” 40 American L. REv. 28. 

26 2 Works oF FRANCIS BACON, 1844 ed., 479 ef seq. 

27 F, Granville Munson, “The Decision of Moot Cases by Courts of Law,” 9 Cor. 
L. REv. 667. 
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ing offices to the plebeians. The pretor to whom the adminis- 
tration of justice was committed possessed therefore a portion of 
the imperium; limited, it is true, but pure and unalloyed as far 
as it went. By virtue of this imperium, on taking office he pub- 
lished an edict in which he set forth the actions which he would 
allow. While each pretor probably had power to issue an edict 





*8 “The administration of justice was vested in Rome, during the earliest period, 
in the King, and later in the consuls. In the year 387 A. v. c. (367 B. C.) a pretor 
(pretor urbanus) was created by the side of consuls; and jurisdiction in proceedings 
between Roman citizens (qui inter cives jus dicit) was assigned to him as a special 
jurisdiction. About the year 512 A. v. C. (242 B. C.) a second pretor, the so-called 
pretor peregrinus, was created to whom proceedings between non-citizens (peregrini) 
as well as proceedings between citizens and non-citizens were assigned (qui inter pere- 
grinos jus dicit, inter cives et peregrinos jus dicit). In addition to the two pretors the 
aediles curules had a special jurisdiction in Rome in disputes of the market place (§ 87). 
In the provinces jurisdiction was in the hands of the prefects. 

“These judicial authorities, like the other magistrates of Rome, possessed the jus 
edicendi, that is to say, the right to make binding enactments and to promulgate them. 
They did this by announcing, upon their entrance into their office, for the guidance of 
the public who sought justice, the principles which they proposed to observe in ad- 
ministering justice during their year in office. The most important of these edicts 
are those of the pretors. Our legal sources contained nothing but fragments of the 
edictum pretoris urbani, for which reason we restrict ourselves to these in our subse- 
quent discussion. 

“The beginnings of the edict go back to an early period of time, and it is as old as 
the office of the praetor urbanus. By virtue of the imperium belonging to the pretor, 
he could from remotest times appoint a court in every case, which was not regulated 
by the statutes enacted by the people (outside the law), as it might be needed; and he 
could instruct the judex appointed by him by way of commands, under what pre- 
suppositions and for what he should condemn the defendants. The judex was bound 
by this instruction (formula), which was the emanation from the power of command, 
which was contained in the pretorian imperium; and he did not have to inquire whether 
it was based upon a statute enacted by the people or not. He had merely to carry out 
these instructions; and he had only to investigate to see whether the pre-suppositions, 
which were set forth in the instructions, had happened or not; and to render his de- 
cision in accordance with the result of this investigation. In this way it was made 
possible for the pretor to fill in the gaps in the law by the administration of his im- 
perium and to come half-way to give judicial validity to the claims, which arose out 
of the necessities of commerce and life, claims which according to the statutes enacted 
by the people, enjoyed no legal protection; and especially to grant new actions; to 
promise these in advance in his edict upon his entrance into office; and to establish in 
his edict formule; which were appropriate thereto. Numerous rights of action owe 
their existence to this. Furthermore, by virtue of his imperium, the pretor also had 
power to deny judicial enforcement to such provisions of the statutes enacted by the 
people as had become obsolete, or to join them to further pre-suppositions established 
by him. Finally since the reform of procedure introduced by the lex Aebutia, he also 
had to draft formule of action suitable for the claims which were based upon the 
statutes enacted by the people; and to set them forth in the edict. For this reason 
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absolutely different from that of his predecessors, the edict was 
as a matter of fact repeated by pretor after pretor, with only 





the edict necessarily underwent a considerable expansion. The jurist Papinian called 
these different purposes, which indeed are merely hinted at, the supplere, corrigerer, 
adjuvare jus civile, since he defines the law which is based on the preetor’s edict as the 
jus qoud pretores introduxerunt adjuvandi vel supplendi vel corrigendi juris civilis gratia 
propter utilitatem publicam. 

“The edict was a result of the official power of the pretor. It was promulgated by 
the pretor upon his entrance into office as the program of his activity; it was in force 
for his official jurisdiction and for his period of office. For the latter reason it was 
called the edictum perpetuum (annuum), in contradistinction to the edicta repentina, 
which were issued for purely temporary occasions. His edict was obligatory upon the 
pretor himself only since the lex Cornelia 687 A. v.c. (67 B.c.). At the expiration 
of his term of office it expired automatically, for which Cicero calls it a lex annua. 
His successor promulgated a new edict. It was a matter of course that in his edict he 
reiterated those provisions of his predecessors which had been found adequate. Thus 
a solid nucleus of successive edicts was built up, which constitute the chief part of 
these edicts, the so-called edictwm tralaticium. The actually new part of the formally 
new edict was limited to additions of greater or less significance (nove clausule, nova 
edicta). 

“Tn such manner the pretorian edict formed a sort of codification of the law, which 
had practical validity, since only that could be regarded as having practical validity 
which had back of the power of the pretor as the upholder of his jurisdiction. This 
codification had the inestimable advantage of preserving on the one hand, the tradi- 
tional law as far as it had proven itself adequate; and, on the other hand, of being able 
to meet the new demands of a progressive society very easily, because of its annual 
renewal. It is plain that on account of the difficulty of legislation by the comitia, the 
center of gravity of legislation for private law shifted over to the edict. The law 
which is based upon the edict is called jus honorarium, or jus pretorium, as the case 
might be. From the Roman point of view it is neither Jex or legis vice. Its validity, 
in contradistinction to the Jex is limited as to place to the jurisdiction of the official; 
and as to time, to his period of office. But it is really statutory law in the general 
sense, as discussed above, since it is in force only by virtue of the enactment of the 
official and not in the least as customary law. 

“The time of greatest development of the edict lay in the period of the Republic. 
It is true that the old magistracies with their jus edicendi survived during the period 
of the Empire, but they at once came to be dependent upon the princeps. For this 
reason the edict became rigid; new provisions became rare, and were undertaken only 
in accordance with the approval of the princeps which were previously obtained. 
Hadrian caused a revision of all the edicts to be undertaken by the jurist Salvius 
Julianus, about which we have scanty information from reports of a much later period. 
As Justinian tells us, the Emperor, by means of a senatus consultum caused the forma- 
tion of this revised edict, which included the edict of the ediles, and the provincial 
edict as well as the pretorian edict. The legal character of the edict was not altered 
thereby however. It was still in force from that time on as the edict of the magistrate 
and not as a senatus consultum. This senatus consultum had an administrative signi- 
ficance only. It enacted a standard edict and it obliged the magistrates to proclaim 
this alone as their edict, and to obtain from higher authority approval of such amend- 
ments as might be contemplated by them. For this reason the edict from this time on 
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such changes and modifications as experience had shown to be 
necessary. It thus became the living voice of civil law. This 
edict with the commentaries which were written upon it, was 
one of the growing points of the Roman law. 

By the specific provisions of the Articles of War the President 
has power to make regulations which he may modify from time 
to time in which he may prescribe the procedure including modes 
of proof in cases before courts-martial, courts of inquiry, mili- 
tary commissions, and other military tribunals. Such regulations 
must not be contrary to the Articles of War or inconsistent with 
them, and they must be laid before Congress annually.” By 
virtue of this power the President has declared much of the mili- 





is, in its content, only the expression of the will of the senate and the Emperor; while 
in form, it still remains the edict, that is to say, the law which proceeds from the office 
of the magistrate. But even under these conditions it is formally the pretor and not 
the senate who promises actions, exceptions, etc. 

“From this edict, the content of which has now been fixed, and which in this sense 
is the perpetuum edictum, of Hadrian, there has been borrowed that which we now find 
in Justinian’s codification as the edict. The newest and best attempt to restore the 
edict is that by Lenel: The Edictum Perpetuum, 1883, ed. II, 1907 (Bruns. 211 et seg.)” 
CZYHLARZ, INSTITUTIONEN DES ROMISCHEN REcuTES, § 8. See also MurrHeEaD, His- 
TORICAL INTRODUCTION TO THE PriIvATE LAw oF Rog, 2 ed., Pt. III. Chap. II, § 49, 
pp. 238-42. MELVILLE, MANUAL OF THE PRINCIPLES OF RomaN Law, Pt. I, Chap. I, 
§ 5, p. 24 et seg. Watton, Historicat IntropuctIoNn To RomAN Law, 2 ed., Chap. 
XXII. Satxowsk1, INstrrTuTEs AND History oF RoMAN PrRIvATE Law (Whitfield’s 
translation), Introduction, Pt. II, § 7, pp. 34-36. Soum, InstrruTes or Roman Law 
(Ledlie’s translation), 3 ed., Pt. I, Chap. II, § 15, p. 73 e¢ seg. KUHLENBECK, ENT- 
WICKLUNGSGESCHICHTE DES RémISCHEN Recuts, Bk. II, Chap. III, § 3, p. 219 et seg. 
Grrarp, SHort History or Roman Law (translated by Lefroy and Cameron), Chap. 
II, § 11, 2 (II), p. 80 e¢ seg. Leace, Roman Private Law, 11 ef seg. 2 Cua, Les In- 
STITUTIONS JURIDIQUES DES Romarns, Bk. I, Chap. II (V), p. 31 ef seg. ESMARCcH, 
R6miscHE RECHTSGESCHICHTE, 3 ed., Bk. II, Chap. IV, §§ 93 ef seg. Vorct, R6- 
MISCHE RECHTSGESCHICHTE, § 19. For the revision and consolidation of. the per- 
petual edict under Hadrian, see also MurrHeap, HisTtorIcaL INTRODUCTION TO THE 
PRIVATE Law or Rome, 2 ed., Pt, IV, Chap. I, § 58, pp. 289-91. SatKkowsk1, InstI- 
TUTES AND History oF RoMAN Private Law (Whitfield’s-translation), Introduction, 
Pt. II,§8, IV, p. 45. KUHLENBECK, ENTWICKLUNGSGESCHICHTE DES R6MISCHEN REcHTs, 
Bk. III, Chap. I, § 1, C, p. 293. Vorct, R6miscHE RECHTSGESCHICHTE, § 84. 

29 MANUAL FOR Courts-MartiAt [U. S. Army] (corrected to April 15, 1917), 
paragraphs 198, 199; Thirth-eighth Article of War (Rev. Sar. U. S., § 1342). 

If the growing movement to confer upon the courts ample power over pleading, 
practice and procedure; and to reduce legislation on these points to the minimum, 
succeeds, our courts will have some resemblance to the pretor’s court when he de- 
termined the formula which was submitted to the judex. The early common-law 
judges, before the day when their practice had stiffened by precedent, exercised a 
similar power, as Holdsworth sees it. See W.S. Holdsworth, “The Year Books,” 
22 L. Quart. REv. 360, 360. 
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tary law in advance. In the Manual for Courts-Martial the chap- 
ter on Evidence ® prescribes the modes of proof which includes 
rules of admissibility for witnesses and other evidence. This 
chapter is not in the form of a statute but rather in the form of 
a text book. It refers to the Digest of the Opinions of the Judge- 
Advocate-General, to cases which have been decided by federal 
and state courts, to text writers, and to statutes. Principles 
are illustrated by hypothetical cases. We have here an instance 
in which at military law the President as Commander-in-Chief 
lays down in advance broad principles of law which are but a 
modification of the common-law rules of evidence, not for any 
specific case but for all cases which may arise in the future and 
which may involve the application of such principles. 


V 


In discussing the resemblances of military law to Roman law, 
no reference has been made to its content. There is but little 
in common between a criminal code which makes scourging and 
crucifixion its ordinary punishments and one which forbids pun- 
ishment by flogging, branding, marking or tattooing; and which 
imposes death as a penalty, but without torture or degradation, 
except as conviction of crime, may amount to a declaration of 
an existing degradation. The early English Articles of War, no 
doubt, were much more savage in their nature than modern Eng- 
lish or United States articles and more like Roman law, but, even 
for them, there is little need to invoke any theory of direct bor- 
rowing. It is quite likely that, in view of the relation of the King 
of England to his continental possessions, some continental ideas 
upon military law were embodied in the English Articles of War. 
It is probable that as far as he could, the King ordained the same 
Articles of War for his army whether in England or on the Con- 
tinent, and whether it was raised in England or in Aquitaine. 
If the continental military codes influenced the content of the 
early English Articles of War and if they cause the slightest in- 
fusion of Roman ideas, it was probably the debased popular 
Roman law man and not the classic law.*! 





30 MANUAL FOR Courts-MartTiAt [U. S. Army] (corrected to April 15, 1917), 


paragraphs 194-289. 
1 Interesting collections of Military Ordinances and Codes are to be found in 
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Our problem, however, is not one of the content of military 
law but one of its form and its methods of growth. What ex- 
planation can we give of the origin of this alien intruder into 
our law? Why has military law burned what the common law 
has adored, and why has it adored what the common law has 
burned? Why has military law, in its method of development, 
differed from the common law and agreed with the Roman law, 
on every point? 

The theory of direct borrowing has the same place in compar- 
ative law that-Noah’s Flood once had in geology. It is a first 
aid to all difficulties, and, if our knowledge is sufficiently limited, 
it will explain all our troubles. Sometimes, moreover, it is the 
correct theory as tested by further investigation into the facts. 
Shall we.invoke it here? It is an explanation that is obvious and 
simple, but it gives no aid to the solution of this puzzle. The 
stream of responsa had ceased to flow and the pretor’s edict had 
become petrified some three centuries before Justinian’s com- 
pilation and a thousand years before any influence upon English 
military law could have been exerted. Those who administered 
military law probably had no idea of the method by which Roman 
law had grown. At the revival of the study of Roman law, the 
Digest was thought of rather as Justinian’s legislation than of 
a summing up in an enucleated form, of the result of centuries 
of gradual growth. 

Is this a case in which like causes have produced like results 
in different ages, separated in time by hundreds of years; and 
in different places, separated in space by hundreds of miles? In 
both cases we have an Aryan race of marked genius for law, and 
organized on a military basis; for Rome was a military state, 
and in England, military law existed solely for the government 
of the army. In both cases we have the administration of a for- 
mal technical law and not the administration of popular custom 
in a tribal assembly. In both cases we have the administration 
of this technical formal law by a court which is not a perma- 
nent court, and which is not a technically trained body organized 





Winturop, Miitary LAw AND PRECEDENTS, 2 ed., appendices I to XVI inclusive; 
in Grose, MILITARY ANTIQUITIES RESPECTING A HISTORY OF THE ENGLISH ARMY. 
Early codes are also given in whole or in substance in CLopE, THe ADMINISTRATION 
OF JUSTICE UNDER MILITARY AND MartTIAL Law. 
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primarily for the purpose of adjudicating cases. In both cases 
the court does not know the law in theory, and frequently does 
not know it in fact. The key to the development of military law 
is probably to be found in the position of the Judge-Advocate- 
General. The fact that the Judge-Advocate-General, and not the 
commanding officer of the court-martial was the trained legal 
expert, has caused the Judge-Advocate-General to take the place 
in military law which in Roman law was occupied by the juris- 
consultus; while the commanding officer who has power to con- 
vene the court-martial roughly takes the place of the pretor; and 
the court-martial itself takes the place of the judex. 

Back of this is another question for the student of compara- 
tive law. Is the Roman method of declaring and developing 
law, the normal method of the Aryan when he rises above the 
tribal custom into technical law? The development of political 
authority in England caused a partial separation of powers. The 
very essence of military organization is a concentration of powers. 
The fundamental idea of the administration of government in 
Rome was the imperium; now concentrated in the person of the 
king; now scattered among the different high officers of Rome; 
and finally concentrated again in the hands of the emperor. Is 
it the concentration of military power in the hands of the Presi- 
dent as Commander-in-Chief which has resulted in his exercise 
of authority to declare law in advance? Has the development 
of law in England, departed from the normal method that Rome 
followed because of its political and constitutional history? Has 
equity followed this distorted method of development of the com- 
mon law because of its desire to follow the analogies of the 
common law except as far as this might be inconsistent with the 
peculiar and essential principles of equity? Is our enormous 
mass of judicial precedent and the sharp separation between the 
law which is made by legislation and the law which grows by 
judicial decision, a part of the price which we have to pay for 
democracy? Roman law developed in a manner more symmet- 
rical and with better codrdination than our own, although the 
symmetry of Roman law is more apparent than it is real. But 
Rome was at all times an autocracy although the autocratic power 
was sometimes put in commission among a number of different 
officers. Can we work out a means of developing our own law 
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so as to secure a comprehensive and symmetrical development 
like that of the Roman law and at the same time so as to pre- 
serve the life and vigor of an industrial democracy? Are co- 
ordination and codperation between the legislative power and the 
judicial power inconsistent with free government? Is it possible 
to secure a centralization of administration which will give us 
a symmetrical development of our law, and at the same time 
to avoid such a centralization as will result in autocracy? 
Democracy is entitled to the best of law. It needs it. Does 
a comparison of Roman law and of military law tend to show 
that after all we must elect between that which is most nearly 
ideal in its method of development and that which can develop 
in harmony with democratic institutions? It is to be hoped that 
we do not have to make this election. If possible, let us choose 
the advantages of both. To those of us who have been striving 
for a means of seeking a simpler, freer development of our law, 
these questions, however, present new complications. If we 
cannot secure a codrdination between the legislative and the 
judicial, together with a comprehensive and symmetrical develop- 
ment of our law, and at the same time preserve our free govern- 
ment and our democracy, shall we not prefer our unwieldy jumble 
of judicial precedent and legislation to any other system of law 
however symmetrical, uniform and comprehensive it may be? 
Many of us have for the last year and a half been teaching 
military law as a patriotic duty. May we not also learn from it 
a valuable lesson in comparative law? 
Wm. Herbert Page. 


UNIVERSITY OF WISCONSIN. 
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INDIRECT ENCROACHMENT ON FEDERAL 
AUTHORITY BY THE TAXING POWERS 
OF THE STATES.' VI 


II. REGULATIONS OF INTERSTATE COMMERCE (continued) 
2. Taxes not Discriminating Against Interstate Commerce (continued) 
C. Taxes on Acts, OccUPATIONS, OR INCOME. 


HIS study has now reached.a point where the remaining cases 

can most profitably be considered under the somewhat omni- 
bus rubric chosen for this section. We have seen that the Supreme - 
Court has not been meticulous in inquiring whether the statute 
under which a tax is imposed calls it a tax on property or on a fran- 
chise or on capital stock or “on the corporation itself.” If a rose 
by another name would smell sweeter, it has sometimes been re- 
christened and found sweet enough to accept. “Literal adherence 
to particular nomenclature should not be allowed to control con- 
struction in arriving at the true intention and effect of state 
legislation,”? observed Chief Justice Fuller in a passage already 
quoted.? In spite of the rule that earnings from interstate commerce 
may not be taxed directly, such earnings have been accorded recog- 
nition in assessing the amount of taxes on privileges or property. 
Most of the cases have dealt with valuations that regarded a capi- 
talization of net earnings. But Maine v. Grand Trunk Railway 





1 For preceding instalments of this discussion see 31 Harv. L. REv. 321-72 (January, 
1918); Ibid., 572-618 (February, 1918); Ibid., 721-78 (March, 1918); Ibid., 932-53 
(May, 1918); and 32 Harv. L. Rev. 234-65 (January, 1919). 

2 Postal Telegraph Cable Co. v. Adams, 155 U.S. 688, 700, 15 Sup. Ct. Rep. 268 
(1895). 

8 32 Harv. L. REV. 249. 

« The Delaware Railroad Tax, 18 Wall. (U. S.) 206 (1873), 32 Harv. L. Rev. 236; 
Western Union Telegraph Co. v. Massachusetts, 125 U. S. 530, 8 Sup. Ct. Rep. 961 
(1888), 32 Harv. L. Rrv. 239; Massachusetts ». Western Union Telegraph Co., 141 
U. S. 40, rz Sup. Ct. Rep. 889 (1891), 32 Harv. L. REv. 239; Pullman’s Palace Car 
Co. v. Pennsylvania, 141 U. S. 18, 11 Sup. Ct. Rep. 876 (1891), 32 Harv. L. REv. 240; 
Cleveland, €., C. & St. L. Ry. Co. ». Backus, 154 U. S. 439, 14 Sup. Ct. Rep. 1122 
(1894), 32 Harv. L. Rev. 244; Pittsburgh, C. C. & St. L. Ry. Co. ». Backus, 154 U. S. 
421, 14 Sup. Ct. Rep. 1114 (1894), 32 Harv. L. Rev. 248; Western Union Telegraph 
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Co.,> Erie Railroad v. Pennsylvania * and Henderson Bridge Co. v. 
Kentucky” accepted the measure of gross earnings, some or all of 
which were from interstate commerce. 

To an untutored mind, taxes measured by gross earnings are a 
form of income taxes; and from now on it will be convenient to 
treat them as such, no matter by what name courts or legislatures 
may choose to call them. It will help towards seeing things as 
they are, if we emulate the attitude of Mr. Justice Holmes in his 
illuminating essay on “The Path of the Law,’’® in which, in order 
to point to the distinction between law and morals, he looks to the 
mental and emotional processes of the “bad man.” For our pur- 
poses we may invoke that more estimable person whom we know 
as the “business man.”’ This pecuniary creature will think that 
he is taxed on his income when his tax varies directly with the ups 
and downs of his income, even though judges and scholars may as- 
sure him that he is taxed on something entirely different. He will 
be primarily interested in knowing when and why such a tax must 
be paid and when and why it can be escaped. He will care less 
what such a tax is called by those versed in legal niceties than what 
its effect will be on his balance sheet. To him, at least, we may look 
for forgiveness for such imperfect codérdination as may be indulged 
in by treating together all taxes measured by income, whether they 
are formally taxes on income or taxes on occupations, franchises or 
property. 

For a decade after the Ohio Express cases,® there was compara- 
tive quiet among those subjected to taxes that took account of 
earnings from interstate commerce. Parke, Davis & Co. v. Roberts 
sustained a tax on that part of the capital stock of a foreign cor- 
poration which was regarded as employed within the state, although 





Co. v. Taggart, 163 U. S. 1, 16 Sup. Ct. Rep. 1054 (1896), 32 Harv. L. Rev. 248; 
Adams Express Co. v. Ohio State Auditor, 165 U. S. 194, 17 Sup. Ct. Rep. 305 (1897), 
166 U. S. 185, 17 Sup. Ct. Rep. 604 (1897), 32 Harv. L. Rev. 251; Adams Express 
Co. v. Kentucky, 166 U. S. 171, 17 Sup. Ct. Rep. 527 (1897), 32 Harv. L. REv. 258, 
note 104. 


5 142 U.S. 217, 12 Sup. Ct. Rep. 121 (1891), 31 Harv. L. REv. 579-80, 32 Harv. L. 
REV. 242. 

§ 158 U. S. 431, 15 Sup. Ct. Rep. 896 (1895), 32 Harv. L. REv. 249. 

7 166 U. S. 150, 17 Sup. Ct. Rep. 532 (1897), Ibid., 258, note 104. 

8 ro Harv. L. REv. 457-78. 

8 Adams Express Co. v. Ohio State Auditor, note 4, supra. 

10 171 U. S. 658, 19 Sup. Ct. Rep. 58 (1898). 
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the corporation was engaged partly in interstate commerce and the 
tax was graduated according to the annual dividends. Mr. Justice 
White did not sit, and Justices Harlan and Brown dissented; but 
their objections were confined to what they regarded as a dis- 
crimination against interstate commerce because the tax was im- 
posed only on corporations not “wholly engaged” in business 
within the state." 

In 1900 the court unanimously sustained a tax on the total capi- 
tal stock of a domestic corporation owning an interstate bridge, 
which was in addition to a tax on its tangible property.“ Three 
years later Western Union Telegraph Co. v. Missouri * sanctioned 
Missouri’s application of the unit rule to the property of the West- 
ern Union within the state. Mr. Justice Brewer concurred only 
in the result, and Justices White and Peckham dissented; but 
whether on the main point of the case or on the subordinate one 
that a complaint against discriminatory overvaluation cannot be 
raised in an action at law, does not appear, as there is no dissenting 
opinion. 

Meanwhile other cases had sanctioned assessments of property 
employed in interstate commerce, which did not take account of 





il The majority recognized that “if the object of the law in question was to impose 
a tax upon products of other States while exempting similar domestic goods from taxa- 
tion, there might be room to contend that such a distinction was constitutionally 
objectionable as tending to affect or regulate commerce between the States” (171 
U. S. 658, 662, 19 Sup. Ct. Rep. 58). But the tax was said not to be directly on the 
articles brought into the state or on their sale, nor on property in other states. It was 
conceded that the tendency of the law might be “to encourage manufacturing corpora- 
tions which seek to do business in that State to bring their plants into New York” 
(Ibid., 665); but the absence of any distinction between domestic and foreign cor- 
porations was thought to cure any evil lurking in this design. 

The majority cannot be said to have dealt satisfactorily with the contentions of 
the minority. Mr. Justice Shiras refers to the Ohio Express cases and others to show 
“the distinction between corporations organized to carry on interstate commerce, 
and having a quasi-public character, and corporations organized to conduct strictly 
private business” (Jbid.). The drug concern before the court was said to come 
within the doctrine of Paul ». Virginia, 8 Wall. (U. S.) 168 (1869), and Horn 
Silver Mining Co. v. New York, 143 U. S. 305, 12 Sup. Ct. Rep. 403 (1892), and 
therefore to be subject to the arbitrary power of the state with respect to any 
exaction on its local business. This ground of the decision is now completely 
undermined by Looney ». Crane Co., 245 U. S. 178, 38 Sup. Ct. Rep. 85 (1917), 31 
Harv. L. REv. 601-18. 

® Keokuk & Hamilton Bridge Co. v. Illinois, 175 U. S. 626, 20 Sup. Ct. Rep. 205 
(1900). » 

B 190 U. S. 412, 23 Sup. Ct. Rep. 730 (1903). 
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earnings. Two of these were Colorado“ and Utah ® assessments 
of refrigerator cars, which determined by count the average number 
of cars within the state and fixed a valuation of $250 per car. Two 
were ad valorem assessments of interstate bridges."° Western Union 
Telegraph Co. v. New Hope™ and Atlantic & Pacific Telegraph Co. 
v. Philadelphia * sanctioned license fees on telegraph companies 
based on the number of poles and of miles of wire, in spite of the 
fact that it was conceded that the exactions might yield some sur- 
plus over the cost of supervision on which the license was pro- 
fessedly based. The state and municipal requirements sustained in 
these cases make it clear that it is not necessary to measure property 
taxes by a capitalization of earnings. Since it is feasible to assess 
cars and bridges and telegraph lines in ways that do not make the 
tax vary with the income from their use, it is difficult to contest the 
position that taxes based on a valuation of capital stock or on divi- 
dends or gross receipts are in substance a species of income taxes. 
The sublimation by which earnings are transmuted into a valuation 
of capital stock need not deceive us. 


I. Taxes Measured by Gross Receipts. 


There is no dispute that gross receipts from interstate commerce 
are not taxable directly as such.!* The Supreme Court will not 
swallow a gross-receipts pill unless it is fiction-coated. Our task 
is to discover what coating is necessary to make it palatable. In 
the section on taxes on privileges we have already dealt with Maine 
v. Grand Trunk Railway Co.,” which sustained a gross-receipts 





144 American Refrigerator Transit Co. v. Hall, 174 U.S. 70, 19 Sup. Ct. Rep. s99 
(1899). 

% Union Refrigerator Transit Co. v. Lynch, 177 U. S. 149, 20 Sup. Ct. Rep. 631 
(1900). 

16 Pittsburgh, C. C. & St. L. Ry. Co. v. Board of Public works, 172 U. S. 32, r9 Sup. 
Ct. Rep. 90 (1898); Henderson Bridge Co. v. Henderson City, 173 U. S. 592, 19 Sup. 
Ct. Rep. 553 (1899). 

17 187 U. S. 419, 23 Sup. Rep. 204 (1903). 

8 190 U.S. 160, 23 Sup. Ct. Rep. 817 (1903). 

19 Fargo v. Michigan, 121 U. S. 230, 7 Sup. Ct. Rep. 857 (1887); Philadelphia & © 
Southern Mail S. S. Co. v. Pennsylvania, 122 U. S. 326, 7 Sup. Ct. Rep. 1118 (1887); 
Western Union Telegraph Co. v. Alabama Board of Assessment, 132 U. S. 472, 10 Sup. 
Ct. Rep. 161 (1889); Western Union Telegraph Co. v. Texas, 105 U. S. 460 (1881). 


20 142 U.S. 217, 12 Sup. Ct. Rep. 121 (1891), 31 Harv. L. REv. 579-80, 32 Harv. L. 
REV. 241. 
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tax nominally on the privilege of exercising corporate franchises 
within the state. The theory of the majority was that the measure 
of the tax did not matter, as the state had absolute and arbitrary 
power over such privileges as it might in its discretion grant or 
withhold. In 1910 this theory was abandoned,” so that the Maine 
case must now find some other leg to stand on or must fall. We 
shall see that the necessary prop was supplied * two years before 
the original foundation was destroyed. 

At the same term in which the Maine case was decided, Ficklen 
v. Shelby County Taxing District* sustained a gross-receipts tax 
without the justification of arbitrary power over corporate privi- 
leges. The tax was not in terms on the gross receipts and thus was 
distinguished by the majority from taxes levied on receipts from 
interstate commerce ‘‘as such.” Mr. Justice Harlan was the only 
one to dissent. He insisted that receipts from interstate commerce 
cannot be included in the measure of any tax on an occupation. He 
professed to believe that his eight colleagues would have agreed 
with him, had the Taxing District expressly required that a license 
to do a general commission business should be withheld until the 
applicant had paid a percentage of his gross commissions from inter- 
state sales during the preceding year. The different method which 
had been adopted was characterized as “‘a very clever device to 
enable the Taxing District of Shelby County to sustain its govern- 
ment by taxation upon interstate commerce.” 

This so-called “‘device” took the form of a requirement that all 
who desired to do business as general brokers, etc., should take out 
a license, pay a fee of $50, and in addition pay ten cents for every 
$100 of capital invested in the business, or, in the absence of such 
invested capital, give a bond conditioned on the payment of two 
and one half per cent on the gross commissions during the year for 
which the license was desired. Complainants had no capital. 
They had given the required bond. It chanced that the business of 
Ficklen during the year 1887 had consisted entirely of negotiating 
interstate sales, and that nine-tenths of the sales and commissions 





#1 Western Union Telegraph Co. v. Kansas, 216 U. S. 1, 30 Sup. Ct. Rep. 190 (1910); 
Pullman’s Palace Car Co. v. Kansas, 216 U. S. 56, 30 Sup. Ct. Rep. 232 (1910). 

2 In Galveston, H. & S. A. Ry. Co. v. Texas, 210 U. S. 217, 28 Sup. Ct. Rep. 638 
(1908), considered infra, 385, et seq. 

*% 145 U.S. 1, 12 Sup. Ct. Rep. 810 (1892). 

* Tbid., 28. 
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of the other complainant had been interstate. Both sought a 
license for the ensuing year without fulfilling the obligation as- 
sumed in the bond given the preceding year. The court found that 
the subject taxed was the privilege of doing a general brokerage 
business, including intra-state as well as interstate, and that it was 
therefore taxable. It recognized that a different question would 
have arisen if the complainants “had not undertaken to do a 
general commission business, and had taken out no licenses therefore, 
but had simply transacted business for non-resident principals.” * 

Here obviously is the simple case of a tax on local business, 
measured by gross receipts from all business, with the only addi- 
tional element that this measure of receipts was to be used only in 
case the business was done without capital. Had the complainants 
seen fit to employ $100 of capital, they would have paid ten cents 
each instead of a percentage of their receipts. This element in the 
case was accorded weight, for Chief Justice Fuller remarked: 


“We presume it would not be doubted that, if the complainants 
had been taxed on capital invested in the business, such taxation would 
not have been obnoxious to constitutional objection; but because they 
had no capital invested, the tax was ascertained by reference to the 
amount of their commissions, which when received were no less their 
property than their capital would have been.” 


It is to be noted, however, that this observation appears in the 
final paragraph of the opinion, and that the preceding discussion 
conveys no hint that the tax on the gross receipts would not have 
been quite as proper if it had not been the alternative of a tax on 
capital. After quoting from Mr. Justice Bradley’s opinion in 
Philadelphia & Southern M. S.S. Co. v. Pennsylvania” that “the 
corporate franchises, the propérty, the business, the income of 
corporations created by a State may undoubtedly be taxed by the 
State,” *° Chief Justice Fuller adds that “this of course is equally 
true of the property, the business, and the income of individual 
citizens of a State.” ** And later, after discussing Maine v. Grand 
Trunk Railway Co., ® he declares: 





% 145 U.S. 24, 12 Sup. Ct. Rep. 810 (1892). 

%*® Ibid., 24. 37 Note 109, supra. 

% 122 U.S. 326, 345, 7 Sup. Ct. Rep. 1118 (1887), quoted in 145 U. S. 1, 22, 12 Sup. 
Ct. Rep. 810 (1892). 

%9 Ibid. 30 Note 20, supra. 
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“Since a railroad company engaged in interstate commerce is liable 
to pay an excise tax according to the value of the business done in the. 
State, ascertained as above stated, it is difficult to see why a citizen 
doing a general business at the place of his domicil should escape pay- 
ment of his share of the burdens of municipal government because the 
amount of his tax is arrived at by reference to his profits.’ * ‘ 


The Chief Justice insists that “this tax is not on the goods or on 
the proceeds of the goods, nor is it a tax on nonresident mer- 
chants,” * and then invokes the familiar and convenient slogan: 
that “‘if it can be said to affect interstate commerce in any way it is 
incidentally, and so remotely as not to amount to a regulation of 
such commerce.” * 

By this decision Shelby County appears to have achieved in- 
directly what it would be forbidden to attain directly. It used 
receipts on which it could not impose a tax as the measure of a tax 
on something else. It was on the nature of that something else 
that the court fixed its attention. Had the county declared that no 
business at all might be done without a license, a broker would then 
come within the fangs of the law by doing interstate commerce 
alone, and the tax would have been held to be one on a subject that 
is interstate commerce itself.*4 But here it was the broker, and not 
county, that wrapped interstate and local commerce in the same 
package. The Chief Justice admonishes Mr. Ficklen that he has 
only himself to blame for his predicament, since he asked for a 
license to do a “general” business, and did not restrict his pro- 
fessions to interstate business. 


“The tax was not laid on the occupation or business of carrying on 
interstate commerce, or exacted as a condition of doing any particular 
commission business; and complainants voluntarily subjected themselves 
thereto in order to do a general business.” * 





31 45 U.S. 1, 24, 12 Sup. Ct. Rep. 810 (1892). 

8 Tbid., 24. 

8 Tbhid., 24. 

* Robbins v. Shelby County Taxing District, 120 U. S. 489, 7 Sup. Ct. Rep. 592 
(1887); Leloup ». Port of Mobile, 127 U. S. 640, 8 Sup. Ct. Rep. 1380 (1888); Crutcher ». 
Kentucky, 141 U. S. 47, 11 Sup. Ct. Rep. 851 (1891); Williams v. Talladega, 226 U. S. 
404, 33 Sup. Ct. Rep. 116 (1912); Barrett ». New York, 232 U.S. 14, 34 Sup. Ct. Rep. 
203 (r914). In all but the first of these the complainant was engaged in local as well 
as interstate commerce, and was therefore taxable under a statute or ordinance 
properly drawn. 

% 145 U.S. 1, 22, 12 Sup. Ct. Rep. 810 (1892). 
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Thus the court preserved the fiction that interstate commerce 
cannot be taxed, and contented itself with finding that the “subject” 
on which the burden was imposed was not interstate commerce and 


in holding that therefore a tax on that subject is not a tax on inter- 


state commerce. 

The next gross-receipts taxes to come before the court were ones 
imposed by North Dakota on the Northern Pacific Railroad. A 
statute of 1883 provided that ‘‘all railroad companies, except 
railroads operated by horse power, owned and operated within the 
territory, should pay two per centum on the gross earnings of their 
railroads for a period of five years, and thereafter three per centum 
on the gross earnings, in lieu of all other taxes upon said railroads 
and the capital stock.thereof.” ** The law was changed in 1889 so 
as to give the road the option of paying the gross-earnings tax or 
of having its property subjected to ad valorem assessments like those 
on other property in the state. The Northern Pacific accepted the 
Act of 1889, but did not pay in full the gross-earnings tax due in 
that year. Some of its lands were assessed for local taxation, and 
the company brought a bill to enjoin their sale for nonpayment of 
the tax. Relief was denied in Northern Pacific R. R. Co. v. Clark *” 
on the ground that the company had no standing in equity until it 
had paid what was due under one or the other of the two modes of 
assessment. The road had contended that it was liable under 
neither. It argued that by accepting the Act of 1889 it gained 
exemption from ordinary taxation on its lands, and that it was ex- 
cused from paying the gross-receipts tax by reason of the subse- 
quent repeal of the statute under which it was imposed. The court 
held, however, that the Act of 1889 contemplated no exemption 
of any property, but merely offered two optional modes of assess- 
ment of that property. Though the case passed on no constitu- 
tional question, it figures in the family tree of the distinction 
subsequently drawn between taxes on gross receipts in addition 
to other demands and the same taxes as a substitute for other 
impositions. | 

Other lands of the railroad had been sold for nonpayment of 
local taxes assessed prior to 1889. These were lands not adjacent 





% Stated by Mr. Justice Jackson in Northern Pacific R. R. Co. v. Clark, 153 U. S. 
252, 264, 14 Sup. Ct. Rep. 809 (1894). 
87 153 U.S. 252, 14 Sup. Ct. Rep. 809 (1894). 
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to the right of way, which had been taxed locally on the assump- 
tion that the compulsory gross-earnings tax imposed by the law 
of 1883 was in lieu only of taxation on lands which actually con- 
tributed to the earnings through their use in the business. In 
McHenry v. Alford ** the receivers of the road brought a bill to 
have the tax deeds declared invalid, since the gross-receipts tax 
had been fully paid. The purchasers defended on the grounds 
that the gross-receipts tax had no bearing on the local taxation of 
_lands not adjacent to the right of way and, further, that it was not 
a valid tax and so could not operate to exempt the lands from 
other demands. Neither position was accepted by the court, al- 
though only the first was formally passed upon. As to this it was 
declared that, since the lands not adjacent to the right of way had 
been pledged for the payment of bonds issued to build and equip 
the road, and thus helped to make the earnings possible, their re- 
lation to the road and its operation was such that it was a proper 
classification to include them in all the property of the company 
which was relieved from local assessments and subjected to the 
gross-earnings tax, and that this was what the statute intended.” 
The court was relieved from the necessity of passing explicitly 
on the question whether the gross-earnings tax was unconstitu- 
tional as a regulation of interstate commerce, because it found 
that the Act of 1889 was in the nature of a compromise which, when 
accepted by the company and complied with to the extent of pay- 
ing all arrearages due under the Act of 1883, operated as an im- 
plied release from any other taxes assessed for any period which 
the gross-earnings tax covered. Nevertheless Mr. Justice Peckham 





38 168 U.S. 651, 18 Sup. Ct. Rep. 242 (1898). 

%” Mr. Justice Peckham said that the language of the Act of 1883 “gives great reason 
to doubt the correctness of the construction which would levy the tax upon the earn- 
ings derived from interstate commerce” (168 U. S. 651, 670). The doubt did not have 
to be resolved, since the company had paid all that had been assessed against it, and 
could not be in a worse position in recovering its lands because of the chance that it 
might have paid more than the legislature had intended to exact. The construction 
of Mr. Justice Peckham is strained and is inconsistent with the declaration in the Act 
of 1889 which reads: “Any company which has not complied with the provisions of 
chapter 99 of the Session Laws of 1883 by paying all taxes claimed on gross earnings, 
both territorial and interstate, or by filing an account of gross earnings, both terri- 
torial and interstate, shall prepare and file such account in the manner therein pro- 
vided . . . and pay one half of the entire amount due... .” 168 U.S. 651, 656, 18 


Sup. Ct. Rep. 242 (1898). 
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intimated rather strongly that the court thought the tax constitu- 
tional. This he did by way of distinguishing it from those declared 
invalid in Fargo v. Michigan *° and Philadelphia & Southern Mail 
S.S. Co. v. Pennsylvania His comment is as follows: 


“In those cases there was a distinct tax upon the gross earnings with- 
out reference to any other tax, and not in substitution or in lieu of another 
tax, while in this case the act plainly substitutes a different method of 
taxation upon the property of the railroad company. It is a tax upon 
the lands and all the other property of the company, but instead of 
placing a valuation upon the lands and other property, and apportioning 
a certain amount upon such valuation directly, as was the old method, 
a new one is established of taking a percentage upon the gross earnings 
as a fair substitute for the former taxes upon all the lands and property 
of the company, and when it is said, as it is in this act, that the tax col- 
lected by this method shall be in lieu of all other taxes whatever, it 
would seem that it might be claimed with great plausibility that a tax 
levied under such circumstances and by such methods was not in reality 
a tax upon the gross earnings, but was a tax upon the lands and other 
property of the company, and that the method adopted of arriving at 
the sum which the company should pay as taxes upon its property was 
by taking a percentage of its gross earnings.” * 


A gross-earnings tax, then, is a property tax, if it is imposed in 
lieu of a property tax. This sounds somewhat like saying that what 
is exempted is taxed, and what is taxed is not taxed. By a little 
logodedaly, things are not what they seem to be. Since taxes on 
property measured by receipts are valid, and taxes on receipts are 
not valid, taxes on receipts in lieu of taxes on property must be 
called taxes on property in order to sustain them. North Dakota 
had given to the pertinent section of the law of 1883 the heading: 
“‘ Percentages of gross earnings to be paid in lieu of other taxes.” “ 
The Act of 1889, in referring to taxes “due under the assessments 
under said law of 1883,” had called them “taxes on both territorial 
and interstate earnings.”“ But the Supreme Court did not see 
its way clear to accept the designation and to declare that taxes on 
receipts from interstate commerce are not regulations of that com- 





4 Note 10, supra. 

“ Note 19, supra. 

@ 168 U. S. 651, 671, 18 Sup. Ct. Rep. 242 (1898). 
® Tbid., 654. 

“ Note 39, supra. 
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merce, provided there is no exemption of intra-state receipts and 
provided further that the tax is in substitution for and not in addi- 
tion to other taxes. This would have been a more direct and 
realistic solution of the issue. It is of course but another way of 
stating the solution actually reached. Whichever way the doctrine 
is stated, there still remains the question whether a gross-receipts 
tax, where there is no property to exempt, would be constitutional 
provided it can be called something else than a tax on receipts from 
interstate commerce “‘as such.” Ficklen v. Shelby County Taxing 
District “ may be thought to answer the question in the affirmative, 
provided the gross-earnings tax may be called a tax on a local 
“occupation.” But the tax sustained in that case, though not in 
lieu of a property tax, was in default of one. We shall consider 
later whether this makes a difference. 

Though the Dakota cases did not definitely pass on the constitu- 
tional question, its final settlement was not long delayed. Wisconsin 
imposed a gross-receipts tax in lieu of other taxes on railroads and 
its demand was sustained in Wisconsin & M. Ry. Co. v. Powers,” 
decided in 1903. The opinion of the court by Mr. Justice Holmes 
_ was devoted almost entirely to denying the contention that the 
tax violated contract rights of the complainant. The commerce 
question was given this terse answer: 


“We need say but a word in answer to the suggestion that the tax 
is an unconstitutional interference with interstate commerce. In form 
the tax is a tax on ‘the property and business of such railroad corpora- 
tion operated within the State,’ computed upon certain percentages of 
gross income. The prima facie measure of the plaintiff’s gross income 
is substantially that which was approved in Maine v. Grand Trunk 
Railway Co., 142 U. S. 217, 228. See also Western Union Telegraph Co. 
v. Taggart, 163 U.S. 1.” #7 


The Taggart case was one sustaining a tax measured by the value 
of total capital stock. The Maine case proceeded on a theory of 
absolute power over privileges enjoyed by foreign corporations. 
Neither case is so direct an authority in support of the Wisconsin 
tax as is the decision in the Ficklen case and the strong dictum in 
McHenry v. Alford.* 





“ Note 23, supra. 
tor U.S. 370, 24 Sup. Ct. Rep. 107 (1903). 
47 Tbid., 387-88. ® Note 42, supra. 
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Reference has already been made “* to the difference of opinion 
among the judges as to the Texas gross-receipts tax on railroads 
that came before the court in Galveston, H. & S.A. Ry. Co. v. Texas*® 
in 1907. The tax was imposed on all railroads whose lines lay wholly 
within the state, and the amount demanded by the law was a sum 
“equal to one per cent of their gross receipts.” This included re- 
ceipts from interstate commerce, since roads whose termini were both 
within the state nevertheless carried passengers and goods destined 
for extra-state points over connecting lines. Mr. Justice Harlan 
for the minority took a position which is in substance in flat contra- 
diction to the one he elaborated in his solitary dissent in the Ficklen 
case. In seeking to distinguish the Pennsylvania gross-receipts 
tax declared unconstitutional in Philadelphia & Southern Mail 
S.S. Co. v. Pennsylvania ®™ from the Texas gross-receipts tax before 
the court, he says: 


“Here there is no levying upon receipts as such from interstate com- 
merce. The State only measures the occupation tax by looking at the 
entire amount of the business done within its limits without reference 
to the source from which the business comes. It does not tax any part 
of the business because of its being interstate. It has reference equally 
to all kinds of business done by the corporation in the State. Suppose 
the State as, under its Constitution it might do, should impose an income 
tax upon railroad corporations of its own creation, doing business within 
_the State, equal to a given per cent of all income received by the corpora- 
tion from its business, would the corporation be entitled to have excluded 
from computation such of its income as was derived from interstate 
commerce? Such would be its right under the principles announced in 
the present case. In the case supposed the income tax would, under the 
principles or rules now announced, be regarded as a direct burden upon 
interstate commerce. I cannot assent to this view.” ” 


The learned dissentient cites no authority for his contention. He 
argues that the operation of the tax “‘on interstate commerce is 
only incidental, not direct,” * and points out that the state con- 
stitution authorizes the imposition of occupation taxes on corpora- 
tions and natural persons, and that “the plaintiff in error is a Texas 





49 31 Harv. L. REV. 583. 
50 210 U.S. 217, 28 Sup. Ct. Rep. 638 (1908). 

5t Note 19, supra. 

% 210 U. S. 217, 229, 28 Sup. Ct. Rep. 638 (1908). 
8 Tbid., 229. 
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corporation.” * Then follows the indisputable assertion that “‘it 
cannot be doubted that the State may impose an occupation tax 
on one of its own corporations, provided such tax does not inter- 
fere with the exercise of some power belonging to the United States.” 
The absence of such interference is predicated on the analysis that 
the receipts were not taxed as such, but were merely the measure 
of the tax. 

With Mr. Justice Harlan agreed Chief Justice Fuller and Justices 
White and McKenna.” The majority, who held the tax uncon- 
stitutional, consisted of Mr. Justice Holmes, who wrote the opinion, 
and Justices Brewer, Peckham, Day and Moody. At first glance 
this seems a strange alignment, for Mr. Justice Brewer had been 
foremost in sustaining property taxes measured more or less by 
income in part from interstate commerce; and Justices Harlan and 
White had most strenuously opposed such a measure. Occupation 
taxes measured by gross receipts seem to bear much more directly 
on interstate commerce than does a property tax which merely 
takes account of the value contributed by net earnings. The 
mystery may be thought to deepen when we compare the division 
in the Galveston case with that in the Western Union case ® decided 
two years later. Here Justices Harlan and White return to their 
stand against allowing a state to do indirectly what it is forbidden 
to do directly. Justices Brewer, Day and Moody join them, al- 
though in the Galveston case they were in the opposite camp. 
Justices Holmes and Peckham favor an excise tax measured by 
total capital stock, but oppose an occupation tax measured by 
gross receipts. Only Chief Justice Fuller and Mr. Justice McKenna 
seem to be consistent throughout. They supported the state taxes 
in all the cases in which they sat. 

A closer analysis may resolve some of the perplexity. The op- 
position of Justices Harlan and White to Ohio’s application of the 
unit rule to express companies and to the Kansas tax on total 
capital stock is based largely on the conviction that in each case 
the state was reaching after values not attributable to business or 
property within its borders.*’ This opposition is not inconsistent 





& 210 U. S. 228, 28 Sup. Ct. Rep. 638 (1908). 

% Ibid., 228-29. 5% Note 21, supra. 

57 See 32 Harv. L. Rev. 254. Chief Justice Fuller and Justices Brewer and Day 
dissented in Fargo v. Hart, 193 U. S. 490, 24 Sup. Ct. Rep. 498 (1904), which upset an 
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with approval of the Texas tax on gross receipts from business 
within the state, where the evil of extraterritoriality is absent. 
Justices Holmes and Peckham based their approval of the Kansas. 
tax on the theory of the absolute and unlimited power of a state 
over the local business of a foreign corporation,°® which precludes 
inquiry into the effect on interstate commerce of an exercise of 
that absolute power. They are at liberty to question the Texas tax, 
since it does not purport to be an excise tax on a privilege completely 
within the power of the state. 

The remaining apparent shifts of opinion demand further ex- 
planation. It may be frankly recognized that the only conceivable 
consistency between Mr. Justice Harlan’s disapproval of the Maine 
excise tax and the Shelby County occupation tax, both of which 
were measured by gross receipts, and his approval of the Texas 
occupation tax, similarly measured, is the consistency of dissent. 
Since Mr. Justice Brewer opposed him in all three cases, these two 
jurists may appear to be exemplars of the famous political leader 
who was said to have caught his opponents in bathing and run off 
with their clothes. We hasten to add that the parallel is at most 
an intellectual, and not a moral, one; for such change of habili- 
ments as was effected by the wearers of the ermine was not a theft 
but a swap which appears to have given mutual satisfaction. Mr. 
Justice Brewer’s approval of the Maine excise on gross receipts 
and his disapproval of the Texas occupation tax on such receipts 
may be reconciled on the ground that the former had the ostensible 
justification of a tax on a privilege within complete state control. 
But this justification the learned justice withheld from the Kansas 
excise on total capital stock, so that he invites us to seek further 
for his line of thought. This quest leads us to the arguments of 
counsel against the Texas occupation tax and to the acceptance of 
those arguments in the majority opinion in the Galveston case. 

Counsel for the railroad apparently make no effort to distinguish 
the Ficklen case from that before the court. This case is naturally 
relied on by the state, but it is not mentioned in the available ab- 
stract of the brief for the road. To the Maine case, however, 
application of the unit rule on the ground that the total capital stock taken as a base 
included the value of a large amount of personal property in other states not used in 
the express business and therefore not contributing to any values located in the state. 


See 31 Harv. L. Rev. 772. 
588 See Ibid., 585-88. 
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Messrs. Garwood and Everts devote considerable attention. They 
insist that the excise there sustained was like that considered in 
Postal Telegraph Cable Co. v. Adams *® and McHenry v. Alford; * 


“that is to say, it was what this court calls a commutation tax levied 
in lieu of all other taxes; and therefore, in its essential nature, a property 
tax, or a means resorted to by the state for ascertaining the entire value 
of the property situated in the state and not otherwise taxed.” © 


As distinguished from such a tax, 


“in the case at bar the state has already assessed and equalized for 
purposes of taxation the properties of the plaintiff in error, and at the 
time of the levy of this tax, and for long years prior thereto, they had 
paid taxes, and were paying taxes, to the state upon the full value thus 
ascertained.” © 


Counsel later seek to restrict the Maine case on grounds which 
apply also to the Ficklen case, though that inconvenient decision 
is not mentioned.’ They argue as follows: 


“Tt never was the intention of the justices who concurred in the 
decision in Maine v. Grand Trunk R. Co... . to hold that a state 
could levy an occupation tax on a corporation engaged in the transporta- 
tion of interstate commerce, or could levy a so-called occupation tax 
on such corporation, and ascertain the amount thereof by a percentage 
on the gross receipts of the interstate and foreign commerce; but in fact 
the tax was there sustained as a property or commutation tax in lieu of 
all other taxation.” ® 


It is clear that the Maine case did not sanction an occupation tax 
where the element of an exercise of arbitrary power over the en- 
joyment of corporate privileges was lacking or not relied on. But 
the Ficklen case appeared to do exactly this. In the Ficklen case, 
the opinion was flavored slightly with the thought that the tax was 
sort of a substitute for a property tax; but in the Maine case the 





59 Note 2, supra. In February, 1904, Professor Joseph H. Beale, in criticising the 
ground on which the main case was placed by the court, suggested that a “ more ten- 
able ground . . . will probably be found in the later case of Postal Telegraph Cable 
Co. ». Adams.’’ See his article on “‘ The Taxation of Foreign Corporations,” 17 Haro. 
L. Rev. 248, 263. 

60 Note 38, supra. 

& 52 L. Ed. 1032. 

® Tbid. 

® Tbid., 1033. These excerpts from the briefs are not contained in the abstract 
printed in the official edition of the reports. 





INDIRECT ENCROACHMENT ON FEDERAL AUTHORITY 389 


point was not mentioned by either the majority or the minority. 
When we turn, however, to the Maine statute, as printed in the 
margin of the report of the decision,™ we find that counsel have 
correctly analyzed the nature of the tax imposed. From this it 
appears that all buildings of the road and all land and fixtures out- 
side of its located right of way were taxed locally, and that this tax 
and the excise measured by gross receipts were “‘in lieu of all taxes 
upon such railroad, its property and stock.” The gross-receipts 
tax was the only one levied on account of the rolling stock, the land, 
ties and rails on the right of way, the capital or intangible property 
of the company and the economic interests of the shareholders. 
From the amount thus received by the state, each town in which 
stock of the road was held was to receive an amount equal to one 
per cent on the par value of such stock. 

This view of the Maine case presented by counsel is accepted by 

the majority of the court. Mr. Justice Holmes concedes that the 
case “‘seems at first sight like a reaction from the Philadelphia and 
Southern Mail Steamship Company case.” He adds not over- 
confidently: “But it may not have been.” ®’ Then he proceeds to 
reinterpret it: 
“The estimated gross receipts per mile may be said to have been made a 
measure of the value of the property per mile. That the effort of the 
State was to reach that value, and not to fasten on the receipts from 
transportation as such was shown by the fact that the scheme of the 
statute was to establish a system. The buildings of the railroad and 
its lands and fixtures outside of its right of way were to be taxed locally, 
as other property was taxed, and this excise with the local taxes were 
to be in lieu of all taxes. The language shows that the local tax was not 
expected to include the additional value gained by the property being 
part of a going concern. That idea came in later. The excise was an 
attempt to reach that additional value. The two taxes together may 
fairly be called a commutation tax.” ® 


Then follow references to Postal Telegraph Cable Co. v. Adams ® 
which sustained a privilege tax, assessed at $1 per mile with a 





6 142 U.S. 217, 218, 12 Sup. Ct. Rep. 121 (1891). 

% Ibid. 

® 210 U. S. 217, 226, 28 Sup. Ct. Rep. 638 (1908). 

87 Ibid. 

& Tbid. 

8 55 U.S. 688, r5 Sup. Ct. Rep. 268 (1895). See 32 Harv. L. REv. 240. 
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maximum of $3,000, in lieu of other taxes, as in substance a property 
tax; to the passage in McHenry v. Alford ™ which is quoted on 
page 382, supra; and to a portion of the majority opinion in the 
Ficklen case which said that in the Maine case 

“it was held that the reference by the statute to the transportation 
receipts and to a certain percentage of the same, in determining the 
amount of the excise tax, was simply to ascertain the value of the busi- 
ness done by the corporation, and thus to obtain a guide to a reasonable 
conclusion as to the amount of the excise tax which should be levied.” ™ 


Attention should be called to the fact that Mr. Justice Holmes 
did not refer to the page in the opinion in the Ficklen case which 
suggested that the occupation tax might be regarded as a sub- 
stitute for a property tax.” As has already been pointed out, the 
tax imposed on Mr. Ficklen was rather in default of a property tax 
than in lieu of one, since he had no property devoted to his occu- 
pation and so escaped nothing else by paying the tax on gross 
receipts. The only distinction in this respect between the Ficklen 
case and the Galveston case is that the railroad did have property 
in Texas used in its occupation and that this property was taxed.” 
On this ground the two cases may be distinguished, so that it cannot 
be said that the latter overrules the former; nor does the opinion 
in the latter attempt to reinterpret the former. The present 
health of the Ficklen case will be diagnosed later.“ If it is not yet 
moribund, the scope for gross-receipts taxes is somewhat wider than 
that plotted in Mr. Justice Holmes’ reinterpretation of the Maine 
case. We shall inquire later whether, in order to impose a gross- 
receipts tax, there must be some other recognized subject of state 
taxation which is exempted from other burdens than the payment 





7 Note 38, supra. 

™ 145 U.S. 1, 23, 12 Sup. Ct. Rep. 810 (1892), referred to, but not quoted, in 210 
U. S. 217, 226, 28 Sup. Ct. Rep. 638 (1908). 

7 145 U.S. 1, 24, 12 Sup. Ct. Rep. 810 (1892). This passage is quoted on page 
379, Supra. 

7 Another distinction which is possibly material in other connections is that the 
Shelby County tax was only on those who desired to do a “general business,” while 
the Texas tax was on all railroads whose lines lay wholly within the state. The Texas 
tax would fall by its terms on such a corporation which confined itself to interstate 
commerce. As a practical matter, however, this distinction is negligible, since no 
railroad whose lines lay wholly within the state would confine itself to interstate 
commerce. 

™ See pages 409-16, infra. 
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of a percentage of gross-receipts, or whether it is sufficient that the 
gross-receipts tax is not a drain on any economic interest that is 
making other contributions to the state treasury, 7.e., whether a 
gross receipts tax in default of other taxes is as good as one in lieu 
of them.” 

Another question that presents itself is whether a gross-receipts 
tax must be in lieu of all taxation on tangible property or some 
‘part thereof, or whether it is saved from sin if the valuation of the 
tangible property does not include its value as part of a “going 
concern,” that is, does not include the contribution of the business 
in which the property is employed. The Galveston case does not 
answer this question. In the Maine case the road-bed and rolling 
stock contributed nothing to the state except the excise on gross 
receipts. In the Galveston case, no property of the road went 
unassessed because of the gross-receipts tax. But it was not be- 
cause no property went unassessed that Mr. Justice Holmes distin- 
guished the Texas tax from that of Maine. It was because “another 
tax on the property of the railroad is upon a valuation of that 
property, taken as a going concern.” The value of the business 
had already been reached by the subjection of the company’s 
franchise to an ad valorem tax as property. This value of the busi- 


ness is what the Supreme Court calls the “intangible property.” 
Texas took toll from this intangible property by a tax on the valua- 
tion of the franchise and by the gross-receipts tax as well. Plainly a 





% See pages 414-16, infra. 

% 210 U. S. 217, 228, 28 Sup. Ct. Rep. 638 (1908). Italics are writer’s. In the 
opinion, this passage is not preceded by “because,” but by the statement: “On the 
contrary, we rather infer from the judgment of the state court and from the argument 
on behalf of the state that,” etc. In the opinion of the state court, Judge Brown, in 
distinguishing some earlier Texas decisions, said: “The fact that the franchise is sub- 
jected in this state to an ad valorem tax as property does not militate against the right 
to tax the persons or the corporations using that property as an occupation any more 
than would the taxing of the physical property of the railroads, as the tracks, right of 
ways, cars, etc., operate to prevent the imposition of occupation taxes for the use of 
them as instruments of transportation. There is nothing in the case cited which in- 
timates a prohibition against levying an occupation tax upon the company which may 
use the franchises taxed as property. As well might it be held that an ad valorem tax 
upon a storehouse, fixtures, and goods would preclude an occupation tax upon the mer- 
chant for pursuing the business of selling goods.” State v. Galveston, H. & S. A. Ry. 
Co., 100 Texas, 153, 172,97 S. W. 71 (1906). The Texas court sustained the tax on the 
authority of the Maine case and of the Home Insurance case on which the Maine case 
had been based. The later legislation and judicial decision in Texas are referred to in 
31 Harv. L. REv. 762, note 156. 
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different question would have been presented had the gross-re- 
ceipts tax been the only effort to draw sustenance from the “‘intangi- 
ble property,” even though all tangible property was subjected to 
ad valorem assessments. 

Henderson Bridge Co. v. Kentucky,” decided in 1897, appears to 
be a case in which a tax on the “intangible property” of an inter- 
state bridge company was assessed by capitalizing the gross receipts 
and then deducting the value of the tangible property. The majority 
did not notice the fact that gross, rather than net, receipts were 
used. Chief Justice Fuller contented himself with saying that the 
authorities cited in the Ohio Express cases sanctioned the method 
of taxation prescribed by the Kentucky statute, and that the tax 
was not on the interstate business carried on over the bridge, be- 
cause the company did not carry on that business but merely re- 
ceived tolls from its lessee, thus bringing the case within Erie 
Railroad v. Pennsylvania.” 

The Erie case seemed to go on the ground that tolls received for 
rental were not receipts from interstate commerce although the 
lessee paying the tolls was engaged in interstate commerce, thus 
treating rent from a leased railroad like rent from a leased office 
building. The statute, as paraphrased in the opinion of Mr. Justice 
Shiras, imposed “‘a tax of eight-tenths of one per centum upon 
the gross receipts of said company for tolls and transportation.” ™ 
No reference is made in the statement of facts or in the opinion to 
any other features of the state taxing system. Mr. Justice Shiras 
recognizes that receipts from interstate commerce cannot be taxed 
directly, but says that “the tax complained of is not laid on the 
transportation of the subjects of interstate commerce, or on the 
receipts derived therefrom, or on the occupation or business of 
carrying it on.” ®° The only hint that the tax was one in lieu of a 
property tax is contained in the succeeding sentence which says: 
“Tt is a tax upon the corporation on account of its property in a 
railroad, and which tax is measured by a reference to the tolls 
received.” ®! 

In the Galveston case Mr. Justice Holmes refers to this passage 


™ Note 7, supra. 

7% Note 6, supra. 

79 158 U. S. 431, 435, 15 Sup. Ct. Rep. 896 (1895). 
8 Jbid., 438. 

% Tbid., 439. 
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without quoting it, seeming to imply thereby that the tax in the 
Erie case was in lieu of others. No reference is made to the Hender- 
son Bridge case. This case and the Erie case can both be rested on 
the doctrine that receipts from rent are not receipts from inter- 
state commerce.*? In the Henderson Bridge case the receipts were 
not the direct measure of the tax on intangible property; they were 
merely used by the assessors as a guide in fixing the value of that 
property. Plainly, therefore, neither of these cases can be securely 
relied on to support the contention that a gross-receipts tax is a 
good substitute for an assessment of the intangible property of 
the taxpayer, even though no tangible property has been re- 
lieved from the ordinary ad valorem tax. But such a contention 
is not foreclosed by either of these cases or by the Galveston 
case. The possible distinction between taxes on gross and on 
net receipts will be considered later in connection with the 
cases dealing with the net income taxes of Wisconsin and of the 
federal government.* 

Those who before 1908, when the Galveston case was decided, 
had struggled in vain to reconcile the decisions on the subject under 
consideration may still remember vividly the relief afforded by Mr. 
Justice Holmes’ opinion in that case. It would perhaps be too much 
to say that he straightens out the tangle; but at any rate he tells us 
what methods will hinder and what will help in accomplishing the 
task. He makes it clear that no mechanical logic can minister to 
our needs. He frees us from the tyranny of terms. He exposes 
the assumption that there is any magic in words. He tells us that 
“regulation” is a word of art, which the court uses, not for all that 
regulates, but only for that which regulates too much or in some 
disapproved way. 


“Tt being once admitted, as of course it must be, that not every law 
that affects commerce, among the States is a regulation of it in a con- 
stitutional sense, nice distinctions are to be expected. Regulation and 
commerce among the States both are practical rather than technical 
conceptions, and, naturally, their limits must be fixed by practical 
lines.” & 





® This doctrine appears to be now abandoned, at least with respect to rental for the 
use of cars which journey in interstate commerce. See the sentence from Mr. Justice 
Van Devanter quoted on page 402, infra. 

8 See pages 415-16, infra. 

# 210 U. S. 217, 225, 28 Sup. Ct. Rep. 638 (1908). 
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The absence of a sharp antithesis between the taxes that have 
been approved and those that have been condemned is frankly 
recognized: | 


“As the property of companies engaged in such commerce may be 
taxed . . ., and may be taxed at its value as it is in its organic rela- 
tions, and not merely as a congeries of unrelated items, taxes on such 
property have been sustained that took account of the augmentation of 
value from the commerce in which it was engaged. . . . Since the com- 
mercial value of property consists in the expectation of income from it, 
and since taxes ultimately, at least in the long run, come out of income, 
obviously taxes called taxes on property and those called taxes on in- 
come or receipts tend to run into each other somewhat as fair value and 
anticipated profits run into each other in the law of damages. The 
difficulty of distinguishing them became greater when it was decided, 
not without much debate and difference of opinion, that interstate car- 
riers’ property might be taxed as a going concern.” ® 


Then follows the reinterpretation of the Maine case and a quota- 
tion from Postal Telegraph Cable Co. v. Adams :* 


“By whatever name the exaction may be called, if it amounts to no 
more than the ordinary tax upon property or a just equivalent therefor, 
ascertained by reference thereto, it is not open to attack as inconsistent 
with the Constitution.” * 


The question before the court is said to be “ whether this is such a 
tax.” ®§ Mr. Justice Holmes paves the way for an answer by the 
following recapitulation and analysis: 


“Tt appears sufficiently, perhaps from what has been said, that we are to 
‘ look for a practical rather than a logical or philosophical distinction. The 
State must be allowed to tax the property and to tax it at its actual 
value as a going concern. On the other hand the State cannot tax the 
interstate business. The two necessities hardly admit of an absolute 
logical reconciliation. Yet the distinction is not without sense. When a 





% 210 U.S. 225-26, 28 Sup. Ct. Rep. 638 (1908). 
% Note 69, supra. 

87 155 U. S. 688, 697, 15 Sup. Ct. Rep. 268 (1895); quoted in 210 U. S. 217, 227, 28 
Sup. Ct. Rep. 638 (1908). This same passage from the opinion in the Postal Telegraph 
case, together with what immediately precedes it, is quoted by Mr. Justice Day in 
United States Express Co. v. Minnesota, 223 U. S. 335, 347-48, 32 Sup. Ct. Rep. 211 
(1912). See page 402, infra. 

88 210 U. S. 217, 227, 28 Sup. Ct. Rep. 638 (1908). 
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legislature is trying simply to value property, it is less likely to attempt 
to or effect injurious regulation than when it is aiming directly at the 
receipts from interstate commerce. A practical line can be drawn by 
taking the whole scheme of taxation into account. That must be done 
by this court as best it can. Neither the state courts nor the legislatures, 
by giving the tax a particular name or by the use of some form of words, 
can take away our duty to consider its nature and effect. If it bears 
upon commerce among the States so directly as to amount to a regu- 
lation in a relatively immediate way, it will not be saved by name or 
form.” ®° 


These canons were not difficult to apply to the Texas tax before 
the court. The value of the property as a going concern had al- 
ready been reached by other taxes. To the argument of counsel 
for the state that ‘‘‘equal’ implies, not identity, but duality,” °° 
Mr. Justice Holmes replied: 


“The distinction between a tax ‘equal to’ one per cent of gross receipts 
and a tax of one per cent of the same, seems to us nothing, except where 
the former phrase is the index of an actual attempt to reach the property 
and to let the interstate traffic and the receipts from it alone. We find 
no such attempt or anything to qualify the plain inference from the 
statute taken by itself.” 


The tax in question was said to be “merely an effort to reach the 
gross receipts, not even disguised by the name of an occupation tax, 
and in no way helped by the words ‘equal to.’” * It was added 
that “‘of course, it does not matter that the plaintiffs in error are do- 
mestic corporations or that the tax embraces indiscriminately gross 
receipts from commerce within as well as outside of the State.” ® 





89 210 U. S. 227, 28 Sup. Ct. Rep. 638 (1908). 

% Tbid., 223. 

% Jbid., 227. 

® Tbid., 228. 

% Tbid., 228. Mr. Justice Harlan, on behalf of the minority, implied that it did 
matter that the corporation was a domestic one, for he says: “The plaintiff in error 
is a Texas corporation, and it cannot be doubted that the State may impose an oc- 
cupation tax on one of its own corporations, provided such tax does not interfere 
with the exercise of some power helonging to the United States” (Ibid., 229-30). 
The proviso of course weakens the statement in logic, if not in judicial psychology; 
but later on page 229 in the passage quoted on page 385, supra, the dissenting opin- 
ion invokes the supposition that the state might impose on railroad corporations “of 
its own creation” an income tax, thus again implying that the domesticity of the 
corporation was a material element in the case. 

It will be remembered that one of the grounds on which State Tax on Railway 
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The tax, then, was on the interstate business and not on the 
property at its value as a going concern. When we seek for the 
reason why this tax was not on the property as a going concern, 
we find that it is because there was another tax on the property as 
a going concern. The reason is not completely satisfying. Disre- 
garding words and looking to substance, we do not readily perceive 
why one tax as well as the other cannot be on the property as a 
going concern, nor why one as well as the other is not on the busi- 
ness. There is ample reason why the legitimacy of one may depend 
on the presence or absence of the other, and there is no just ground 
for complaint because the court picked for slaughter the one that 
was before it. Since the state should not have both, but either would 
be allowable if alone, the designation of the good and the bad is 
wisely determined in accordance with the formal line of demarca- 
tion which the court had previously established. Mr. Justice 
Holmes correctly states the traditional theory that the state can 
tax the property at its value as a going concern, but cannot tax 





Gross Receipts, 15 Wall. (U. S.) 284 (1872), proceeded was that the corporation was a 
domestic one, and that this ground of the decision was not overruled in the Philadel- 
phia Steamship case, note 19, supra. In 1875, Railroad Co. v. Maryland, 21 Wall. 
(U. S.) 456 (1874), considered in 31 Harv. L. Rev. 578-79, sustained a charter pro- 
‘vision requiring an interstate railroad corporation to pay to the chartering state 
semi-annually one-fifth of its total gross passenger receipts. Ashley v. Ryan, 153 U.S. 
436, 14 Sup. Ct. Rep. 865 (1894), 31 Harv. L. REv. 580-81, and Kansas City, M. & B. 
R. R. Co. v. Stiles, 242 U. S. 111, 37 Sup. Ct. Rep. 58 (1916), 31 Harv. L. REV. 599-600, 
sustained charter provisions requiring a charter fee or an annual excise measured by 
total capital stock. The idea in these cases seemed to be that a state can put any price 
it pleases on the grant of a charter to bea corporation. International & G. N. Ry. Co. ». 
Anderson County, 246 U. S. 424, 38 Sup. Ct. Rep. 370 (1918), however, implies that 
provisions of a police character in corporate charters may by reason of changed con- 
ditions become invalid regulations of interstate commerce. 

These cases, however, do not bear on the question involved in the Galveston case, 
because the tax there in issue was not a franchise tax, nor was it, so far as appears, on 
the statute book when the complainant was incorporated. The franchise was taxed as 
property under another statute. Though Texas had avoided naming the “subject” 
it had selected for taxation, it had by selecting certain kinds of corporations engaged 
in a certain kind of occupation, imposed an occupation tax. The state court had 
called it an occupation tax, and had strongly implied, if not specifically declared, in a 
passage in the opinion immediately preceding that quoted in note 76, supra, that this 
construction was necessary in order to sustain the tax under the state constitution. 
The exaction, therefore, had to stand or fall as an occupation tax, quite independently 
of any peculiar power of a state over its own corperate creatures. The Philadelphia 
Steamship case, note 19, supra, at pages 342-43, shows that where a state seeks to 
justify its exaction as one on the franchise of domestic corporations, it must clearly 
indicate that this is the power and the only power that it is exercising. 





INDIRECT ENCROACHMENT ON FEDERAL AUTHORITY 397 


the interstate business. The gross-receipts tax before the court 
did not profess to be a property tax, whereas by another statute 
the franchise was subjected to an ad valorem tax as property.” 
The state itself had chosen to call one a property tax and the other 
something else. It can hardly complain that the court accepts its 
designations in choosing which one to reject, and decides that it 
is less likely to effect. injurious regulation of interstate commerce 
by the tax which it calls a property tax than by the one which is 
more directly on interstate receipts. 

This traditional theory, as Mr. Justice Holmes announces, 
posits two necessities that do not admit of logical reconciliation. 
This is because a tax on the value of the property as a going con- 
cern is a tax on the value of the going concern, and the value of the 
going concern is the value of the business. It would make for 
simplicity and directness to recognize that a tax on the value of 
the business is a tax on the business. The business may be worth 
more or less than the reconstruction cost of the property less 
depreciation. Where the property has no alternative uses, its 
value, whatever its cost, cannot exceed the value of the business 
which it serves. In the case of that part of the property of a rail- 
road which is permanently and inseparably devoted to the business, 
it would be difficult if not impossible to find its value except through 
the value of the business. But this does not apply to migratory 
cars or to the wagons, horses and pouches owned by the express 
companies in Ohio. With respect to such property it is readily 
apparent that a tax on the value of the property as a going concern 
is a tax on the business. This conclusion is fortified rather than 
disguised by resort to the notion that what the state is taxing is 
“intangible property.” Intangible property has a familiar connota- 
tion which is quite distinct from the enjoyment or anticipation of 
business profits. 

The logical nebule which the opinions have exhaled by insisting 
that taxes on business were taxes on something else was by no 
means inevitable. It must be dispelled before we can see clearly. 
It is a legal doctrine that a state cannot tax interstate business, but 
it is not on economic fact. We might have been saved from weari- 
some confusion if the court had long agodeclared that under some cir- 
cumstances and bysome methodsa state may tax interstate business, 





% See note 76, supra. 
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and that under other circumstances and by other methods it may 
not. Such a declaration would have turned attention more directly 
to the circumstances and to the methods. The rules of law might 
then have been worked out on matter-of-fact lines which avoided 
logical inconsistency by avoiding fictions and the semblance of 
generality when the generality was shadow and not substance. 

We have already considered the reasons why it is as wise and 
necessary to allow the states to tax interstate commerce as to allow 
them to tax property employed in interstate commerce.” Exemp- 
tion of such commerce from burdens which local commerce must 
bear would be equivalent to a bounty on interstate commerce. The 
withholding of such a bounty from interstate commerce ought 
not in wisdom to be regarded as “a regulation of it in a constitu- 
tional sense.”’ But the court must be zealous to restrain the states 
from obtaining revenue from extraterritorial sources or from im- 
posing cumulative exactions on interstate business without simi- 
larly burdening all local business. Owing to the ubiquity of property 
taxation and to the fact that the value of real estate and of stocks 
and bonds and similar obligations bears a close relation to the 
income from such property, a state “‘is less likely to attempt to 
or effect injurious regulation,” when it “is trying simply to value 
property” than “when it is aiming directly at the receipts from 
interstate commerce.” ® On the other hand, the states have been 
more sporadic and selective in their impositions on occupations and 
on income. They must therefore be held to strict account when 
they tax income from interstate commerce. They must establish 
that the burden is a general and not a discriminatory one. 

The court is satisfied when the state shows that the income is 
taken as a fair measure of the value of property assessed for taxa- 
tion, or when a tax on income is in substitution for a tax on property. 
It was satisfied in the Ficklen case when gross receipts were taxed 
in the absence of taxation on property because there was no property 
to tax. It has been satisfied more recently with a state-wide income 
tax measured by net rather than gross receipts.’ In the presence of 





% 32 Harv. L. REv. 260-62. 

% From Mr. Justice Holmes’ opinion in the Galveston case, quoted on page 394, 
supra. 

%” United States Glue Co. ». Oak Creek, 247 U. S. 321, 38 Sup. Ct. Rep. 499 (1918). 
See pages 415-16, infra. 


‘ 
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these safeguards against discrimination, taxes substantially on inter- 
- state business have been sustained. Thus the state may aim directly 
at gross or net receipts from interstate commerce, if it restrains 
itself from other shots at the same economic interest, or at net 
receipts if it aims equally at all receipts from all sources within the 
state. The law may be stated in this way with little or no fiction, 
word-juggling or logical inconsistency. Such a mode of statement 
has the further advantage that it throws the spotlight on the “‘ practi- 
cal lines” by which the limits of the practical conception of regu- 
lation are fixed, and which divide all factual regulations of inter- 
state commerce into those that are, and those that are not, 
regulations of that commerce “in a constitutional sense.” 

The distinction set forth in the Galveston case and retroactively 
applied to the earlier cases acquits Mr. Justice Brewer of the charge 
of inconsistency. The gross-receipts tax of which he disapproved 
was in addition to another tax on the same business value; those 
which he favored were not. This distinction is the basis of the 
difference between the decisions in Meyer v. Wells, Fargo & Co.%* 
and United States Express Co. v. Minnesota,*® both of which were 
rendered on February 19, 1912. Both involved gross-receipts taxes 
on nonresident express companies. The Texas tax held invalid 
in the Meyer case was declared by the statute to be “in addition 
to the taxes levied and collected upon an ad valorem basis upon the 
property and assets of such corporation.” °° The Minnesota tax 
held rightfully exacted from the United States Express Company 
was ‘in lieu of all taxes upon its property.” ? Both decisions were 
unanimous. 

The greater part of the receipts taxed by Minnesota were held 
not to be from interstate commerce. These were from carriage 
between points within the state over a route which passed through 
a portion of another state. The state court had subtracted that 
portion of these receipts which the carriage in the intervening state 
bore to the total carriage. Whether such deduction was necessary 
the Supreme Court was not called upon to say. It sustained the 
balance on the authority of Lehigh Valley R. R. Co. v. Penmsyl- 





% 223 U. S. 298, 32 Sup. Ct. Rep. 218 (1912). 
9 223 U.S. 335, 32 Sup. Ct. Rep. 211 (1912). 
100 223 U.S. 298, 299, 32 Sup. Ct. Rep. 218 (1912). 
10 223 U.S. 335, 339, 32 Sup. Ct. Rep. 211 (1912). 
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vania,’ on which the state court had relied.!% In the Lehigh case, 
Pennsylvania had confined itself to the receipts from that part 
of the transportation which took place within its borders, so that. 
the decision does not affirm that it could not have used the receipts 
from the entire journey.™ Chief Justice Fuller stated that the 





12 145 U.S. 192, 12 Sup. Ct. Rep. 806 (1892). 

108 State v. United States Express Co., 114 Minn. 346, 349-50, 131 N. W. 489 
(1911). Of the Lehigh case, Judge Bunn observed: “It perhaps does not appear as 
clearly as it might whether the recovery in that case was allowed for the entire earn- 
ings, or for a proportion thereof based upon the mileage within the state; but we 
interpret the decision as allowing a recovery of taxes upon that proportion of the earn- 
ings derived from the carriage wholly within the state. This seems to us the safer 
rule, and avoids any question of taxing interstate commerce, and we adopt and apply 
it to this case. Nine per cent of the taxes recovered on this class of earnings should 
be deducted from the amount of the recovery” (page 350). 

Judge Bunn is warranted in finding the Lehigh case somewhat deficient in clarity. 
From the statement of facts it appears that the auditor-general of the state had “settled 
an account” with the company for its taxes on gross receipts, which account included, 
in addition to receipts from carriage entirely within the state and from carriage be- 
tween two termini within the state passing en route through another state, five other 
classes of receipts all of which were from interstate commerce, with the possible ex- 
ception of class three which was made up of receipts from “transportation by con- 
tinuous carriage from points in a foreign state to other points in the same state passing 
through the state of Pennsylvania.” The other receipts taken were from interstate 
commerce originating or ending in Pennsylvania, or passing through Pennsylvania 
between termini in two other states, or commerce not traversing Pennsylvania at all. 

In all instances the total receipts for the entire carriage were taken, and this amount 
was then reduced to a fraction which corresponded to the fraction of the company’s 
total mileage which lay within the state. The state court relieved the company from 
any inclusion in the assessment of the last five classes enumerated. So far as appears, 
the state made no endeavor to amend the account so as to levy on all the receipts in 
the first two classes. Plainly there was no necessity that it should restrict itself to 
less than all of the receipts from commerce wholly within the state. Its use of the 
fraction was part of another plan which the state court frustrated. It is evident, 
however, it was only the fraction of the receipts from commerce between points in the 
state passing through the intervening state that came to the Supreme Court, for Chief 

‘Justice Fuller states that ‘the tax under consideration here was determined in respect 
of receipts for the proportion of the transportation within the State . . .” (145 U. S. 
192, 201). 

104 The natural inference from the opinion of Chief Justice Fuller is that the whole 
trip was an intra-state trip, so far as taxation is concerned, since he answers in the 
negative the question whether “the mere passage over another State renders that 
business foreign, which is domestic.” Ewing v. Leavenworth, 226 U. S. 464, 33 Sup. 
Ct. Rep. 157 (1913), allowed a state to impose a flat fee on this kind of commerce. 
In New York ex rel. Cornell Steamboat Co. v. Sohmer, 235 U.S. 549, 35 Sup. Ct. Rep. 
162 (1915), it was held that no deduction from receipts for transportation on the 
Hudson River between New York points was necessary because the route traversed 
water within the jurisdiction of New Jersey or because the tows which carried the com- 
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question ‘‘is simply whether, in the carriage of freight and passen- 
gers between two points in one State, the mere passage over the 
soil of another State renders that business foreign, which is domes- 
tic,” 1 and he answered that, ‘‘we do not think such a view can 
reasonably be entertained.” 1% 

The remaining receipts levied on by Minnesota, to which the 
United States Express Company objected, were from that part of in- 
terstate commerce which it carried on within Minnesota, including 
carriage to or from points within the state and carriage through 
the state between termini in other states. All this business was 
received by the complainant at a point within the state, either from 
the shipper or from connecting carriers in other states, and was 
delivered within the state ¢ither to the consignee or to a connect- 
ing carrier. For some reason Minnesota did not claim taxes upon 
such interstate receipts ‘where the same express company per- 
forms the transportation service both within and without the 
State.”1°? That this self-denial was imposed by benevolence and 





merce were made up in New Jersey. Whether there was any distinction in this respect 
between transportation over water and that over land was not considered. 

In the case of land transportation, the state of termini has been forbidden to regulate 
the rates of carriage which traverses an intervening state. Hanley »v. Kansas, etc. 
Ry., 187 U. S. 617, 23 Sup. Ct. Rep. 214 (1903). The state is also forbidden to direct 
that a carrier shall ship between two points in the state by a route which is wholly 
within the state rather than by one which dips into another state. Northern Pacific 
Ry. Co. v. Solum, 247 U. S. 477, 38 Sup. Ct. Rep. 550 (1918). On the other hand, 
California was allowed to regulate rates for carriage between two points in the state 
traversing the high seas en route. Wilmington Transportation Co. v. Railroad Com- 
mission, 236 U. S. 151, 35 Sup. Ct. Rep. 276 (1915). See editorial notes in 27 Harv. 
L. REv. 686, and 28 Harv. L. Rev. 634. Here of course there was no intervening state 
whose jurisdiction was in any way interfered with. 

The Cornell Steamboat case, supra, if applicable to land transportation, would 
allow a state to extract revenue from receipts from transit which is not within its own 
police protection and which is likely to cause expense to its neighbor within whose 
borders it takes place. In the Lehigh Valley case, Chief Justice Fuller thought it 
important to say that “it should be remembered that the question does not arise as 
to the power of any other State than the State of the termini” (page 202). This carries 
the possible implication that the transit in the intervening state is interstate commerce, 
so far as its powers of taxation are concerned. Quite aside from the commerce clause, 
@ grave question arises whether a state should tax receipts from extra-territorial 
transit. The difference between land and water transportation seems sufficient to 
warrant the restriction of the Cornell Steamboat case to the particular kind of trans- 
portation there before the court. 

105 r45 U. S. 192, 202, 12 Sup. Ct. Rep. 806 (1892). 

106 Tbid., 202. 

107 223 U.S. 335, 341, 32 Sup. Ct. Rep. 211 (1912). 
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not by the Constitution is evident from Cudahy Packing Co. v. 
Minnesota,'** decided last April, in which the Supreme Court sus- 
tained a similar gross-receipts tax imposed by the same state on 
receipts earned within its borders from refrigerator cars which ran 
in and out of the state. 

The packing company which owned the cars received a “‘com- 
pensation or rental’? of one cent a mile from the railroads which 
transported them, and paid the railroads the usual tariff rates for 
the transportation of its own products, allowing the roads to carry 
the products of others on the return trip. Mr. Justice Van Devanter 
concluded his opinion by saying that, “we think the tax is not dis- 
tinguishable from that sustained in United States Express Co. v. 
Minnesota,” “° without referring to the fact that in that case ‘‘the 
transportation in connection with such shipments outside of the 
state of Minnesota was performed by connecting companies other 
than the defendant.” Nor did the opinion refer to the possi- 
bility of applying the point made in Erie Railroad v. Pennsylvania '” 
and Henderson Bridge Co. v. Kentucky™* that the receipts were 
from rental of property rather than from interstate carriage. It 
stated, however, that if the tax “‘is laid on the earnings as such, 
they being derived largely from interstate commerce, it is an un- 
constitutional restraint or burden on such commerce and void,” ™ 
thus abandoning the doctrine of the earlier cases without noticing 
that it had done so. 

Both of these Minnesota taxes were treated as property taxes 
measured by gross receipts. It appears, however, that from all 
“receipts for business done within the State by such company in 
connection with other companies” the United States Express Com- 
pany was allowed to deduct ‘‘the amounts paid for transportation to 
railroads within the State.” "® No mention of this concession was 
made in Mr. Justice Day’s opinion. From the Cudahy Packing 
case it appears that the railroads were allowed to deduct their 





108 246 U. S. 450, 38 Sup. Ct. Rep. 373 (1918). 

109 Tbid., 451. 

U0 Tbid., 456. 

il 223 U.S. 335, 341, 32 Sup. Ct. Rep. 211 (1912). 
12 Note 6, supra. 

U8 Note 7, supra. 

14 246 U.S. 450, 453, 38 Sup. Ct. Rep. 373 (1918). 
U5 223 U.S. 335, 339, 32 Sup. Ct. Rep. 211 (1912). 
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payments for the use of the cars from their ‘‘gross earnings” used as 
the measure of another tax not before the court. This was referred 
to as disclosing ‘‘a purpose to avoid taxing the same property 
twice or at more than its value, measured by what it earns.” “8 
The Cudahy people contended that the cars were taxed twice because 
the railroad paid on their earnings to them less the one cent a mile 
paid as rental, but Mr. Justice Van Devanter answered: 


“The contention apparently assumes that the receipts from such ship- 
ments arise solely from the use of these cars, whereas they arise in part 
from the use of the tracks, locomotives, fuel, labor and the like pro- 
vided by the railroads. Not improbably only a minor part is fairly 
attributable to the use of cars. In any event, the company has an in- 
terest in the car line which yields it a rental of one cent for each mile 
of travel. This interest is taxable and the State values it for that pur- 
pose by the rental received.” "7 


It is obvious that a gross-receipts tax on selected kinds of prop- 
erty may be used as a device to tax property employed in interstate 
commerce more heavily than the great bulk of property which is 
assessed by the ad valorem method. Unless some curb is set to the 
rate of assessment on the gross receipts, a state may easily extract 
from interstate commerce more than its proportional contribution 
to the public revenues. The court has appreciated this danger. 
In the United States Express case Mr. Justice Day quotes from 
the opinion in Postal Telegraph Cable Co. v. Adams "8 as follows: 


“Doubtless, no State could add to the taxation of property according 
to the rule of ordinary property taxation, the burden of a license tax on 
the privilege of using, constructing, or operating an instrumentality of 
interstate or international commerce, or for the carrying on of such 
commerce; but the value of property results from the use to which it is 
put, and varies with the profitableness of that use, and by whatever 
name the exaction may be called, if it amounts to no more than the or- 
dinary tax upon property or a just equivalent therefor, ascertained by 
reference thereto, it is not open to attack as inconsistent with the 
Constitution.” 19 





16 246 U.S. 450, 456, 38 Sup. Ct. Rep. 373 (1918). 

17 Tbhid., 456. 

8 Note 60, supra. 

19 r55 U. S. 688, 697-98, 15 Sup. Ct. Me 268 (1895); quoted in 223 U. S. 335, 
347-48, 32 Sup. Ct. Rep. 211 (1912). Italics are writer’s. Another portion of Chief 
Justice Fuller’s opinion in the Postal Telegraph case (not referred to by Mr. Justice 
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Mr Justice Day then adds: 


“We think the tax here in question comes within this principle. There 
is no suggestion in the present record, as was shown in Fargo v. Hart, 
193 U.S. 490, that the amount of the tax is unduly great, having refer- 
ence to the real value of the property of the company within the State 
and the assessment made.” ” 


The evil that appeared in Fargo v. Hart * was necessarily absent 
in the United States Express case, for it consisted of including in 
the total value of property assessed by the unit rule a large amount 
of property outside the state not used in the express business and 
therefore not properly distributable on a mileage basis among 
the various states in which the express business was carried on. 
The unit rule was not used in taxing the United States Express 
Company, since its transportation in question was confined to the 
limits of the state. The only objection open to the company was 
that the rate of six per cent on the gross receipts made the tax rela- 
tively high as compared with general property taxation. This 
objection does not appear to have been made. 

The point was, however, urged by the Cudahy Packing Company. 
It appeared that the average number of cars in the state per day 
ranged from ten to twelve and that ‘“‘the cash value of each car, as 
a separate article of tangible property, is from $700 to $900.” ™ 
The contention of the complainant and its dismissal is stated by 
Mr. Justice Van Devanter as follows: 


“Because the usual tax rate if applied to the cash value of the cars 
taken separately, would result in an appreciably lower tax, it is insisted 
that the tax imposed is in excess of what would be legitimate as an 
ordinary tax on the property. But the contention proceeds on an 





Day in the United States Express case) bears on the same point: “But property in a 
State belonging to a corporation, whether foreign or domestic, engaged in foreign or 
interstate commerce, may be taxed, or a tax may be imposed on the corporation on 
account of its property within a State, and may take the form of a tax for the privi- 
lege of exercising its franchises within the State, if the ascertainment of the amount is 
made dependent in fact on the value of its property situated within the State (the exaction, 
therefore, not being susceptible of exceeding the sum which might be leviable directly thereon), 
and if payment be not made a condition precedent to the right to carry on the bus- 
iness, but its enforcement left ‘to the ordinary means devised for the collection of 
taxes.” 155 U. S. 688, 696. Italics are writer’s. 

120 223 U.S. 335, 348, 32 Sup. Ct. Rep. 211 (1912). 

121 Note 57, supra. 

2 246 U.S. 450, 452, 38 Sup. Ct. Rep. 373 (1918). 
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erroneous assumption. The State is not confined to taxing the cars 
or to taxing them as separate articles. It may tax the entire property, 
tangible and intangible, constituting the car line as used within its limits 
and may tax the same at its real value as part of a going concern. The 
record makes it reasonably certain that the property, valued with refer- 
ence to its use and what it earns, is worth considerably more than the 
cash value of the cars taken separately — enough more to indicate that 
the tax is not in excess of what would be legitimate as an ordinary tax 
on the property taken at its real or full value.” 


‘An interesting variant of the same question is raised in the Ohio 
Tax cases.™ Before the decision in the Galveston case, Ohio had 
a statute under which railroads were required to pay one per cent 
of their gross earnings from all commerce within the state. After 
the Galveston decision, the Ohio law was amended so that the 
gross-receipts tax was limited to intra-state receipts. The rate on 
railroads however, was increased from one to four per cent. Coun- 
sel for the company contended that this increase 


“was due to the fact that it was conceived that about three-fourths of 
their business was interstate, and that therefore a tax of 4% on the 
intrastate earnings would be about equal to a tax of 1% on the total; 
in other words, that the tax rate was increased fourfold because such 
utilities were engaged in interstate commerce.” 


The argument was that a disproportionate rate on the intra-state 
receipts of companies whose business was preponderantly inter- 
state was in effect an effort to tax the interstate receipts. 

The Ohio tax was not in lieu of a property tax, so that, in view 
of the general trend of recent decisions, there was strong reason to 
believe that the court would hold it unconstitutional if, under the 
guise of levying on receipts from local commerce, it in substance 
reached those from interstate commerce. The complaint of the 
companies was like that made unsuccessfully in Pullman Co. v. 
Adams ™ and Allen v. Pullman’s Palace Car Co." in which it was 
urged that a specific tax of $3,000 and a tax of $100 plus twenty-five 
cents per mile, imposed nominally on intra-state commerce, were in 





13 246 U.S. 455-56, 38 Sup. Ct. Rep. 373 (1918). 

1% 232 U.S. 576, 34 Sup. Ct. Rep. 372 (1914). 

% Tbid., 592. 

1% 189 U. S. 420, 23 Sup. Ct. Rep. 494 (1903). See 31 Harv. L. Rev. 582. 
7 yor U. S. 171, 24 Sup. Ct. Rep. 39 (1903). See 31 Harv. L. Rev. 582-83. 
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effect on interstate commerce because the local commerce was un- 
remunerative. The contention was rejected on the ground that the 
companies were free to abandon the intra-state commerce and thus 
avoid the tax. This ground of decision was later discountenanced in 
Western Union Telegraph Co. v. Kansas,”* and Looney v. Crane 
:Co.”* at least in its application to taxes in substance on extraterri- 
torial values. It does not appear that it was open to the companies 
before the court in the Ohio State cases.*° Presumably they were 
not, like the Pullman companies in Mississippi and Tennessee, 
expressly relieved from the common-law duty to serve all, and 
therefore could not abandon the local commerce unless they with- 
drew from the business entirely. 

It would seem that counsel for the railroads in Ohio raised a point 
of undoubted merit, provided it was supported by the facts. The 
rates on other public utilities less likely to be engaged in inter- 
state commerce were less than half of those on railroads and pipe 
lines. Plainly there was evidence of a process of artificial selection 
which, if carried far enough, might effectively impose discriminatory 
burdens on interstate commerce. The court’s treatment of the 
issue thus raised seems somewhat evasive. Mr. Justice Pitney 
contents himself with saying: 


“The present act does not on its face manifest a purpose to inter- 
fere with interstate commerce, and we are unable to accept the historical 





28 Note 21, supra. 29 245 U. S. 178, 38 Sup. Ct. Rep. 85 (1917). 

130 Note 124, supra. 

181 For a different view on this point see Northern Pacific Railway Co. »v. Gifford, 
25 Idaho, 196, 136 Pac. 1131 (1913), 31 Harv. L. Rev. 737. See also '3r Harv. L. 
REv. 762, note 156. Even though a carrier might be permitted by a state to abandon 
a local business that excessive taxation made unprofitable, such economically enforced 
abandonment ought on the doctrine of the Western Union case and the Looney case 
(notes 21 and 129, supra) to be held an unconstitutional burden on interstate commerce. 
Those were cases in which a state had measured its tax by extraterritorial values, but 
the same unpleasant effect on interstate commerce may be produced by picking for 
exceptionally high taxation on local business those corporations that are engaged also 
in the kind of interstate commerce that can be economically conducted only by being 
carried on in connection with local commerce. For an able discussion of this point see 
Gerard Carl Henderson, “The Position of Foreign Corporations in American Con- 
stitutional Law,” 2 HARVARD STUDIES IN JURISPRUDENCE, Cambridge, Harvard Uni- 
versity Press, 1918, chapter 7, especially pages 130-31. Mr. Henderson’s contribu- 
tion is of exceptional merit and importance. Its consideration of the struggle between 
the “restrictive” and the “liberal” theories of the nature of corporations at home and 
abroad, and of their shifting fortunes, throws a most helpful light on the cases in this 
series of articles which deal with state excises on domestic or foreign corporations. 
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facts alluded to as sufficient evidence of a sinister purpose, such as would 
justify this court in striking down the law. We could not do this without 
in effect denouncing the legislature of the State as guilty of a conscious 
attempt to evade the obligations of the Federal Constitution. Assuming 
the law was changed in 1910 because of a fear that the Cole Law would 
be held unconstitutional, the.mere fact that, while excluding interstate 
earnings from the multiplicand, the multiplier was increased, is not 
of itself deemed sufficient evidence of an unlawful effort to burden a 
privilege that is not a proper subject of state taxation.” 


This method of dismissal does not close the door to similar ob- 
jections founded on economics and mathematics rather than on 
history. The record of state legislatures in the field of indirect 
action against interstate commerce is hardly one to blind the court 
to the possibility that now and then some state Solons may be 
“guilty of a conscious attempt to evade the obligations of the 
federal Constitution.” Without venturing into the precarious 
enterprise of attempting to analyze motives, we may see signs in 
the cases reviewed in this discussion that state legislatures have not 
infrequently sought to attain in roundabout ways what there was 
good reason to believe might not be accomplished directly. 





182 232 U.S. 576, 593, 34 Sup. Ct. Rep. 372 (1914). 
183 Objections based by complainants on the state constitution have a bearing on 
the commerce question. One road contended that the tax was confiscatory because 
the gross earnings from intra-state business were not sufficient to pay the actual op- 
erating expenses due to that business. Another road adduced in support of the same 
objection the allegations that it was not “able to earn, from interstate or intrastate 
business, or both combined, after paying necessary and proper expenses, including 
taxes other than the excise tax, a return on the investment in its railroad, or on the 
value thereof, equal to the current rate of return on legitimate high-grade investments 
at all times readily available in the market” (232 U.S. 576, 588). Reliance was placed 
on declarations of the Ohio court in earlier cases to the effect that certain provisions 
in the state constitution “are implied limitations upon the power of taxation of privi- 
leges and franchises, and limit such taxation to the reasonable value of the privilege 
or franchise conferred originally, or to its continued value from year to year,” and that 
“these limitations prevent confiscation and oppression under the guise of taxation, 
and the power of taxation cannot extend beyond what is for the common or public 
welfare, and the equal protection and benefit of the people; but the ascertaining and 
fixing of such values rests largely in the general assembly, but finally in the courts” 
(Ibid., 588-89). 

To this the Supreme Court answered that the state court in the cases relied on 
“dealt with a general law and its operation on all corporations of given classes through- 
out the State, and not with its effect upon specific financially weak corporations; that 

_ it was not intended to hold that the courts as final arbiters might overthrow a law im- 
posing a tax on privileges and franchises merely because in isolated cases such law 
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Only two more cases on gross-receipts taxes remain to be con- 
sidered. Both were decided during the 1917 term of court. The 
Wisconsin demand in issue in Northwestern Life Insurance Co. v. 
Wisconsin ™* was in lieu of all others except taxes on real estate, 
and was sustained as a commutation tax. Income from real estate 
was not included in the assessment.: The court did not find 


“it necessary to decide whether the so-called foreign investment busi- 
ness of the company does or does not of itself amount to interstate 
commerce,”’ 


since it held that, 


“if it amounts to commerce of that character no burden is cast upon it 
by such tax as is here involved, since the gross receipts coming from 
that character of business are used only as a measure of the value of the 
property and franchise lawfully taxable in the State.” 1% 


The Supreme Court ‘accepted the state court’s “views of the 
nature and effect of the law,” recognizing that they were not con- 
clusive upon it, but finding ‘‘no reason to reject them.” *”’ Touch- 
ing the effect of the tax, the state court had found that it did not 
appear from the allegations in the complaint “that the plaintiff 
now pays substantially greater sums than it would pay under 
either the income taxation system or the former personal property 
taxation system.” ¥* The rate of levy was three per cent. Noth- 
ing in the decision or the opinion closes the door to future conten- 
tions that the effect of a gross-receipts tax on selected property 
or businesses or corporations is to impose disproportionate burdens 
on interstate commerce and so to amount to a regulation of that 
commerce “‘in a constitutional sense.” There is every reason to be- 





might impose a hardship, but only that those excise laws whose general operation is 
confiscatory and oppressive are unconstitutional” (Ibid., 589). Mr. Justice Pitney 
added that it is not “to be inferred that the franchises of plaintiffs in error are value- 
less merely because it appears that the present earnings of the railroads are not suffi- 
cient to pay more than can be derived from legitimate high-grade investment securi- 
ties that are readily available on the market, or (in the case of one of the roads) are not 
even sufficient to pay operating expenses. Upon this point we are content to refer to, 
without repeating, the language employed by Mr. Justice Miller, speaking for this 
court in State Railroad Tax Cases, 92 U. S. 575, 606.” 

14 247 U. S. 132, 38 Sup. Ct. Rep. 373 (1918). 

18 Ibid., 138. 

1% Tbid., 138. 

187 Tbid., 137. 

38 Tbid., 137. 
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lieve that the Supreme Court will insist that a gross-receipts tax, im- 
posed as a substitute for property taxes, must be a fair substitute, 
and must not through excessive rates of levy take disproportionate 
toll from a selected class of taxpayers engaged in interstate 
commerce. 

The gross-receipts tax declared invalid in Crew Levick Co. -v. 
Pennsylvania **® was imposed under the following provision of the 
statutes: 


“Each wholesale vender of or wholesale dealer in goods, wares and 
merchandise shall pay an annual mercantile license tax of three dollars, 
and all persons so engaged shall pay one-half mill additional on each 
dollar of the whole volume, gross, of business transacted annually.” “° 


The state court had called the tax one “upon the business of vend- 
ing merchandise.” The complainant during the year in question 
had received about $47,000 from intra-state sales, so that there was 
no doubt that it was subject to an occupation tax. It confined its 
objections to the levy on receipts of about $430,000 from customers 
in foreign countries, insisting that a tax on such receipts was both 
a regulation of foreign commerce and an impost upon exports. Of 
these objections Mr. Justice Pitney said that 


“although dual in form, the question may be treated as a single one, 
since it is obvious that, for the purposes of this case, an impost upon 
exports and a regulation of foreign commerce may be regarded as inter- 
changeable terms.” 


The decision may therefore be treated as one on the law of inter- 
state commerce. 

The Crew Levick case insistently demands comparison with 
Ficklen v. Shelby County Taxing District * on which the Common- 
wealth of Pennsylvania unsuccessfully relied: Formal distinctions 
between the statutes in the two cases readily suggest themselves. 
Mr. Ficklen would not have been subject to the Shelby County law 
if he had not asked for a license to do a general business, but had 
held himself out to do only interstate business. The Crew Levick 
Company would have been taxed under the Pennsylvania statute 





189 245 U.S. 292, 38 Sup. Ct. Rep. 126 (1917). 
140 Tbid., 293. 

Ml Thid., 295. 

1@ Thid., 295. 

18 Note 23, supra. 
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though it had notoriously restricted its solicitations and ministra- 
tions to customers beyond the seas. By no limitation of its enter- 
prise less than a complete abandonment could it exclude itself from 
the terms of the Pennsylvania law. Nor did it have the possibility 
enjoyed by Mr. Ficklen of having the exaction measured by the 
amount of capital employed in the business rather than by the gross 
receipts therefrom. From every dollar received from interstate or 
foreign commerce Pennsylvania inexorably demanded that it render 
tribute unto Caesar. Formally and technically, therefore, the Su- 
preme Court was quite correct in saying that the authority of the 
Ficklen case “would have to be stretched in order to sustain such 
a tax as is here in question.” “* Hence formally and technically 
the Crew Levick case does not overrule the Ficklen case. 

In substance, however, the situations of Mr. Ficklen and of the 
Crew Levick Company were approximately the same. If the Penn- 
sylvania law had been identical with that of Shelby County, the Crew 
Levick Company would undoubtedly have asked for the same kind of 
license that Mr. Ficklen did. It would hardly have cut itself off 
from $47,000 of local business in order to avoid a tax of $215 on 
its receipts from foreign business. Nor would it be likely to suffer 
less by having the tax measured by the capital used in the business. 
Ten cents on each $100 of its capital would amount to more than 
$215 as soon as that capital exceeded $215,000. It would not ap- 
pear to be material that the capital of the Crew Levick Company 
may be otherwise taxed by Pennsylvania, for there is no indica- 
tion that Mr. Ficklen would have escaped the ordinary property 
tax on his capital if he had been fortunate enough to possess any. 

Looking through form to substance, both Shelby County and 
the Commonwealth of Pennsylvania imposed an occupation tax 
measured by gross receipts from all business whether foreign or 
local. Had the Crew Levick Company, like Mr. Ficklen, done no local 
business whatever during the year in question, it would still have 
been within the terms of the Pennsylvania statute, but clearly 
would not have been engaged in a taxable occupation, and so would 
not have been caught, as he was caught, by reason of the peculiar 
provision of the Shelby County Law whereby taxability depended 
upon professions and not upon events. But here by the course of 





14 245 U.S. 292, 296, 38 Sup. Ct. Rep. 126 (1917). 
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events the Crew Levick Company was engaged in a taxable occu- 
pation. It was taxable and was taxed. The only dispute was over 
the measure of the tax. The Supreme Court disallowed that part 
of the measure which embraced receipts from commerce not con- 
fined to the state. It did not hold the Pennsylvania law void. If 
later the Pennsylvania court interprets the law as not applicable 
to concerns that refrain from local business,” the Supreme Court 
will have difficulty in applying the Crew Levick case without 
definitely overruling the Ficklen case. 

In the absence of such a restrictive interpretation by the state 
court, the Supreme Court followed established practice “ in re- 
fusing to rewrite the state law so as to bring it within the doctrine 
of the Ficklen case. Taking the Pennsylvania law as it reads, it 
plainly taxes interstate as well as local occupations; and, in so far 
as it makes the former a subject of taxation, it easily comes within 
the condemnation visited on those imposts which are “on inter- 
state commerce itself” or on receipts from such commerce ‘‘as 
such.” !47 Pennsylvania had not encased its demand in the fiction 
coating which is essential to bring it within those levies on inter- 
state commerce which have been regarded as “merely incidental 
or indirect.” At times this coating has seemed to need no other 


ingredient than words. The Crew Levick case naturally excites 
our curiosity whether a merely verbal compound can in these days 
turn poison into meat. 

Mr. Justice Pitney’s opinion indicates that it cannot. Not a 
little that he says is quite as applicable to the tax sustained in the 
Ficklen case as to that held invalid in the Crew Levick case. Of 
the former he says that ‘‘undoubtedly that case is near the border 





45 For an instance of such construction by a state court of a statute imposing license 
taxes varying in amount according to the population of the towns and cities in which 
business was carried on, see Osborne v. Florida, 164 U. S. 650, 17 Sup. Ct. Rep. 214 
(1897). Inthe cases of taxes on gross receipts the federal courts will make the necessary 
separation, when it is feasible, and hold void only that part on interstate receipts. 
Ratterman v. Western Union Telegraph Co., 127 U.S. 411, 8 Sup. Ct. Rep. 1127 (1888). 
But where a specific fee is imposed, the Supreme Court will not assume that the sub- 
ject taxed is local business only if the language of the statute applies to any or all 
business. See cases cited in note 146. 

14 Leloup v. Port of Mobile, 127 U. S. 640, 8 Sup. Ct. Rep. 1380 (1888); Crutcher ». 
Kentucky, 141 U. S. 47, 11 Sup. Ct. Rep. 851 (1891); Williams v. Talladega, 226 U.S. 
404, 33 Sup. Ct. Rep. 116 (1912). 

147 See cases cited in note 19, supra. 








412 HARVARD LAW REVIEW 


line.” “8 One distinction which he draws is so frail that a breath 
of thought would disintegrate it. “Besides,” he says, 


“the tax imposed in the Ficklen Case was not directly upon the business 
itself or upon the volume thereof, but upon the amount of commissions 
earned by the brokers, which, although probably corresponding with 
the volume of the transactions, was not necessarily proportionate thereto. 
For these and other reasons the case has been deemed exceptional.” 


This assumed distinction is no more than that the Crew Levick Com- 
pany sold their own products, while Mr. Ficklen was a somewhat 
independent intermediary between seller and purchaser. It is 
the distinction between receipts from commissions on sales and 
receipts from sales. One is quite as likely not to be necessarily 
proportional to the volume of the transactions, if this means the 
quantity of goods sold, as is the other. Even if by “volume of the 
transactions” Mr. Justice Pitney means the volume as measured by 
gross receipts, it cannot be important that the broker’s commissions 
were not exactly proportional to the prices paid the seller. If the 
broker’s part in the transaction is regarded as interstate commerce, 
his receipts are from interstate commerce, and whether he were 
paid by the day or the deal or by a percentage can hardly matter. 
In so far as there is any validity to the distinction suggested, it re- 
lates to the nature of the business involved in the different cases 
and not to the character of the statutes. 

It is not unlikely that it is a distinction between the businesses 
that the learned Justice has in mind. This can hardly be gathered 
from the opinion in the Crew Levick case, but it finds support in 
an earlier opinion of the same Justice in United States Fidelity & 
Guaranty Co. v. Kentucky * which sustained a specific tax upon a 
mercantile agency engaged in reporting the financial responsibility 
of merchants who bought goods from without as well as from within 
the state. In that opinion Mr. Justice Pitney says: 


“The present case has no close parallel in former decisions, but in some 
of its aspects it bears a resemblance to the case of a tax imposed upon a 
resident citizen engaged in a general business that happens to include 
a considerable share of interstate business. Ficklen v. Taxing District, 
145 U.S. 1. Or the business of the live stock exchange that was under 
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- consideration in Hopkins v. United States, 171 U.S. 578, 592. Or the 
business of a cotton broker dealing in futures or options. Ware v. 
Mobile County, 209 U. S. 405.” ™ 


The Hopkins case and the Ware case held that the acts in question 
were not acts of interstate commerce. The collocation suggests 
that the broker who is a mere intermediary is less intimately con- 
nected with commerce than a vendor or his regular drummers. It 
is not likely that the court would go so far as to hold that such a 
sales broker, like the broker who furnishes exchange,” is not him- 
self engaged in the commerce which he facilitates. But the passage 
above quoted has the aroma of the idea that Mr. Ficklen was a 
degree or two removed from direct participation in interstate com- 
merce, and that therefore the tax which was sustained against him 
must be subjected to more rigid tests if ever it is sought to be im- 
posed on those whose receipts are from interstate commerce instead 
of being receipts from receipts from interstate commerce. To the 
extent that the: Ficklen case is now sought to be explained or 
apologized for on any such notion, it is excluded from the class of _ 
cases with which we are concerned and, from the standpoint from 
which we are considering it, is abandoned. 

We hardly need, however, to enter upon such refinements to 

discern that, even if the Ficklen case still lives, its working days are 
over. Of the tax from which the Crew Levick Company was 
relieved, Mr. Justice Pitney says: 
“Tt operates to lay a direct burden upon every transaction in commerce 
by withholding, for the use of the State, a part of every dollar received 
in such transactions. That it applies to internal as well as to foreign 
commerce cannot save it; . . . That portion of the tax which is 
measured by the receipts from foreign commerce necessarily varies in 
proportion to the volume of that commerce, and hence is a direct burden 
upon it.” 1% 


This would be quite as applicable to a tax specifically imposed on 
a local occupation but measured by receipts from all sources. To 
sustain a tax on interstate receipts, something more is now needed 
than the declaration of the state that it is merely using the receipts 
as the measure of a tax on something else that is taxable. The 





181 231 U.S. 399, 34 Sup. Ct. Rep. 122 (1913). 
162 Nathan v. Louisiana, 8 How. (U. S.) 73 (1850). 
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court now demands that behind that declaration there must be - 
something more substantial than words. The verbal distinction 
on which Maine v. Grand Trunk Railway Co.™ originally rested 
has been replaced by substance. The Ficklen case, which leaned 
strongly on the Maine case for support, must be similarly reinter- 
preted before its foundations are solid, unless the court is willing to 
preserve an anomaly out of respect for stare decisis. 

The only possible reinterpretation of the Ficklen case which can 
make it applicable to all kinds of interstate commerce is one which 
treats it as sanctioning the use of gross receipts to measure the 
“intangible property” of the taxpayer, and thus to estimate values 
not reached.by any other tax. This possibility finds some recog- 
nition in Mr. Justice Pitney’s comment on the Pennsylvania tax 
to the effect that “it bears no semblance of a property tax, or a 
franchise tax in the proper sense; nor is it an occupation tax except 
as it is imposed upon the very carrying on of the business of ex- 
porting merchandise.” *° The Shelby County tax was not one that 
could be regarded as “on” a franchise or “on” property, unless 
a gainful occupation is to be deemed “intangible property.” This 
notion of “‘intangible property” has not been entertained by the 
court except where the intangible has inhered in or been conceptu- 
ally fused with something that was tangible. If pushed further and 
applied where nothing tangible is present, the so-called “intangible 
property’’ becomes so patently nothing but the value of an occupa- 
tion or business that the court must inevitably recognize it as such. 

Such recognition still leaves a loophole for the Ficklen case. It 
might conceivably squeeze through the opening left by the state- 
ment in the Crew Levick case that the tax there in issue is not “an 
occupation tax except as it is imposed upon the very carrying on of 
the business of exporting merchandise.” %* This leaves room for 
the notion that an occupation tax imposed on carrying on local 
business might be measured by receipts from all business, subject to 
the restriction that the expedient taxes but once and without dis- 
crimination the values contributed by interstate commerce. There 
is no reason, as we have seen,’ why such values should go com- 





14 Note 5, supra. 

5 245 U. S. 292, 297, 38 Sup. Ct. Rep. 122 (1917). 
18 Cited in note 155, supra. 

187 32 Harv. L. REV. 260-62, and Ibid., 398. 
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pletely untaxed. Where they arise from business unconnected 
with any use of property, they do go untaxed unless some form of 
income tax is allowed. The question must be whether Shelby 
County’s form of income tax should be approved, or whether the 
states should be driven to adopt some other method less likely to 
invade the realm which the states must not enter. 

The latest utterance of the Supreme Court indicates that the 
latter alternative is to be chosen. In sustaining the general income 
tax of Wisconsin, measured by net income, the opinion in United 
States Glue Co. v. Oak Creek*® laid stress on the difference between 
gross receipts and net income. After contrasting the Crew Levick 
case with Peck & Co. v. Lowe, which held that the federal income 
tax was not a tax on exports when measured by net income from 
an exporting business, Mr. Justice Pitney observed: 


“The difference in effect between a tax measured by gross receipts 
and one measured by net income, recognized by our decisions, is manifest 
and substantial, and it affords a convenient and workable basis of 
distinction between a direct and immediate burden upon the business 
affected and a charge that is only indirect and incidental. A tax upon 
gross receipts affects each transaction in proportion to its magnitude 
and irrespective of whether it is profitable or otherwise. Conceivably it 
may be sufficient to make the difference between profit and loss, or so to 
diminish the profit as to impede or discourage the conduct of the com- 
merce. A tax upon the net profits has not the same deterrent effect, 
since it does not arise at all unless a gain is shown over and above ex- 
penses and losses, and the tax cannot be heavy unless the profits are 
large.’ 16° 


Here is wisdom that cannot be gainsaid. It applies so pal- 
pably to any occupation tax measured in whole or part by gross 
receipts from interstate commerce that the Ficklen case can hardly 
hope to survive the menace to its last remaining strength. With 
permission to tax net income from all commerce by a general state- 
wide income tax, the states can no longer complain that the death 
of the Ficklen case would compel them to confer a bounty on 
interstate commerce by exempting it from burdens which rest on 
local commerce. The gross-receipts taxes allowed in substitution 





58 247 U. S. 321, 38 Sup. Ct. Rep. 499 (1918). 
89 247 U.S. 165, 38 Sup. Ct. Rep. 432 (1018). 
160 247 U. S. 321, 329-30, 38 Sup. Ct. Rep. 432 (1918). 
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for ad valorem taxes on railroad cars and other property may be 
distinguished on the ground that they represent the degree of use 
of such property more closely than do other taxes, and that the 
degree of use bears a fairly close relation to the responsibilities and 
possible expense which such property causes or is likely to cause 
the taxing authority. 

This subject will be adverted to again in the succeeding section 
dealing with taxes on net incomes “as such.” 


(To be continued.) 
Thomas Reed Powell. 
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Tue EspronacE Cases. — Under'Title I, Section 3, of the Espionage 
Act as amended May 16, 1918, there seems but little room for any 
public discussion adverse to the war policies of the national govern- 
ment. The question of constitutionality seems alone to remain, and if 
the amended act is held to be constitutional, the power of Congress 
to abridge the time-honored right of freedom of speech will seem well 
established. 

Prior to the amendment, the original Espionage Act of June 15, 1917, 
if properly interpreted, could well be held constitutional. But the de- 
cisions under the original act are, to say the least, unfortunate. The con- 
stitutionality of that act is not here in question. It is the construction 
and interpretation which the courts have put upon Title I, Section 3! to 
which our attention is directed. Freedom of speech, being a constitu- 
tional guaranty, cannot be abridged in times of stress and strain any 
more than when the country is at peace.? And it is submitted that 





1 This section pone “Whoever, when the United States is at war, shall wilfully 
make or convey false reports or false statements with the intent to interfere with the 
operation or success of the military or naval forces of the United States or to promote 
the success of its enemies, and whoever, when the United States is at war, shall wil- 
fully cause or attempt to cause insubordination, disloyalty, mutiny, or refusal of duty, 
in the military or naval forces of the United States, or shall wilfully obstruct the re- 
cruiting and enlistment service of the United States, to the injury of the service of 
the United States, shall be punished by a fine of not more than $10,000 or imprison- 
ment for not more than twenty years, or both.” 

2 It is contended by some that the Constitution itself can be suspended during 
times of stringency. But the Constitution is not alone a peace document; it enumer- 
ates and restricts the powers of Congress in times of war as well as peace, and in exer- 
cising a power delegated to it by the Constitution Congress cannot so exercise that 
power as to violate some restrictive provision. See Ex parte Merryman, Taney’s 
Reports, 246; Ex parte Milligan, 4 Wall. (U.S.) 2. Cf. United States v. Stokes, Dep’t of 
Justice, Bulletin No. 106. 
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any statute which tends to limit liberty of expression ought to be 
construed in the light of the freedom-of-speech clause, so as not to 
restrict utterances any more than the actual words of the statute 
require. ; 

Furthermore, the Espionage Act is a criminal statute, and it is a well- 
established rule of construction that criminal statutes be strictly con- 
strued. Yet some courts have included all men within the ages of 18 
and 45 as part of “the military and naval forces of the United States.” $ 
Certainly the same courts would balk at holding such men, not actually 
in the military service, as subject to court-martial and military law and 
hence deprived of the right of trial by jury. So, too, the words “re- 
cruiting and enlistment service” have been construed to include con- 
scription under the Selective Service Act. Congress was aware of the 
Draft Law at the time of the passage of the Espionage Act, and had it 
meant an interference therewith to be a crime under the Espionage Act, 
it should have said so. 

The statute imposes a penalty for the wilful utterance of false state- 
ments. Such, it is submitted, means wilful false statements of facts. 
“This is a capitalists’ war ” *— “The Government is for profiteers”’? 
— “The Selective Service Act is unconstitutional” *— are clearly state- 
ments of opinions. The causes of the war cannot be proven as facts. 
Yet some courts seem to think so, for the President’s address to Congress 
recommending a formal declaration of war for the reasons therein set 
forth, was admitted in evidence to prove the falsity of a defendant’s 
utterances. To follow this to its logical conclusion would brand 
as seditious all utterances at variance with the statements of those in 
governmental positions and adverse to their war policies, and yet 
allow all criticisms, honest or vicious, in favor of waging a more vigorous 
war. 

The convictions under the Espionage Act have been for attempts 
to cause its violation; attempts by wilful false statements to interfere 
with the operation of the military or naval forces, or to cause insubor- 
dination or mutiny, or for attempting wilfully to obstruct the recruiting 
and enlistment service. Attempts, to be punishable, must come danger- 
ously near success and yet fall short of it. The purchase of a gun or 





3 United States v. Sugarman, Dep’t of Justice, Bulletin No. 12; United States ». 
Kirchner, Jbid, Bulletin No. 69; United States v. Stokes, supra. Contra, United 
States v. Ves Hall, 248 Fed. 150; United States v. Frerichs, Dep’t of Justice, Bulletin 
No. 85; United States v. Hitt, [bid., Bulletin No. 53; United States v. Brinton, Jbid., 
Bulletin No. 132. 

« The fifth amendment of the federal Constitution guarantees trial by jury to all 
those not in the military or naval forces of the United States. 

5 United States v. Hitt, supra; United States v. Stokes, supra; United States v. 
Waldron, Dep’t of Justice, Bulletin No. 79. Contra, United States v. Brinton, supra. 
Cf. Babbitt v. United States, 16 Ct. Cl. 202, 213; Lanahan v. Birge, 30 Conn. 438, 


443. 
6 United States v. Pierce, Dep’t of Justice, Bulletin No. 52. 
7 United States v. Stokes, supra. 
8 United States v. Kirchner, supra. 
® United States v. Stokes, supra. 
10 See Joseph H. Beale, Jr., “Criminal Attempts,” 16 Harv. L. Rev. 4o1, 
Sor. 
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poison with the intent to kill is not a punishable attempt at murder.” 
The sin of discharging a gun with the intent to kill a man a thousand 
miles away is as great as the sin of shooting at one within range and 
missing, yet the former has no legal cognizance. If writing a letter from 
Alaska to a firm in San Francisco requesting a shipment of liquor to 
Alaska, the importation of which into said territory is a crime, is not an 
attempt to commit the crime until the liquor is brought near the borders, 
headlands, or waters of Alaska,” it is hard to see how addresses made 
before a woman’s club or at a distance from army cantonments, can be 
held to be attempts to cause insubordination and mutiny in violation 
of the Espionage Act. So, too, publications to the effect that this 
is a capitalists’ war, or that the government is for profiteers, though 
such papers are likely to reach army cantonments and are sure to be 
read by those at home who are subject to call, can scarcely be held to 
be attempts.“ Assuming the statements to have been false statements 
of facts, and assuming their utterers to have intended to cause a viola- 
tion of the law, the question should have been how dangerously near 
success did the attempts come. True, the boys in the service at home and 
abroad might be cheered by a universal enthusiastic sentiment at home, 
but how many would ever hear or listen to such statements of a minority, 
much less be influenced by them? How many wives, mothers, fathers, 
sisters, brothers, or sweethearts would on such talk encourage their own 
male relatives to violate the law? The line is not an easy one to draw; 
each case must be decided upon its own merits. But it seems that so 
long as the words do not tend directly, using the objective standard, 
to cause insubordination or mutiny, do not tend directly to obstruct the 
recruiting and enlistment service, or directly to interfere with the opera- 
tion of the military and naval forces, that an attempt to violate the 
statute has not been committed. This was the view taken by the court 
in United States v. Schutte’ and by the lower court in Masses Publica- 
tion Co. v. Patten. In the latter case the postmaster excluded the plain- 
tiff’s publication from the mails on the grounds that it was in violation 
of the Espionage Act. The plaintiff sought to enjoin the postmaster 
from so doing, and in granting the injunction Judge Learned Hand said: 
“Political agitation may in fact stimulate men to break the law. De- 





| These are considered mere preparations and not attempts. See People v. Murray, 
14 Cal. 159; Commonwealth v. Kennedy, 170 Mass. 18, 48 N. E. 770. See also 16 
Harv. L. REv. 491. 

2 United States v. Stephens, 12 Fed. 52. 

8 Cf. United States »v. Stokes, supra; United States v. Schutte, 252 Fed. 212; 
Masses Pub. Co. v. Patten, 244 Fed. 535, overruled in 246 Fed. 24. 

14 In United States v. Stokes, supra, the court said: “There are the mothers, fathers, 
wives, sisters, brothers, sweethearts and friends of these men (men in the service and 
those registered for the draft), in fact all the complex life of communities which, in 
the aggregate, with others of like nature, make up the life and physical forces of the 
nation. If the statement made in this letter and the resulting attitude therein voiced 
should meet with credence and acceptance by any appreciable number of its readers, 
could they fail to produce a temper and spirit that would interfere, tend naturally and 
logically to interfere, with the operation and success of the military and naval forces 
of the United States?” 

8 252 Fed. 212. 

8 244 Fed. 535. 
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testation of existing policies is easily transformed into forcible resistance, 
‘and it would be folly to disregard the causal relation between the two. 
Yet to assimilate agitation with direct incitement to violent resistance 
is to disregard the tolerance of all methods of political agitation which 
in normal times is a safeguard of free government. The distinction is 
not a scholastic subterfuge, but a hard-bought acquisition in the fight 
for freedom, and the purpose to disregard it must be evident when the 
power exists.”” The Circuit Court, in overruling Learned Hand and in 
dissolving the injunction,!” laid down the seemingly unsound proposi- 
tion that he who utters words at any time or place with the specific intent 
to cause a violation of the Espionage Act, is criminally liable therefor. 
In attempting to further strengthen its position the court stated that it 
was powerless to reverse the decision of the postmaster unless he was 
clearly wrong. It is true that decisions of administrative boards or 
officers are final as to questions of fact, and reversible by the courts only 
when clearly wrong.!® But to exclude matters from the mails on the 
grounds that they are criminal attempts in violation of the Espionage 
Act, as it originally stood, calls for a construction of the statute, which is 
a judicial question, clearly reviewable by the courts and reversible unless 
clearly right.?° 

In no case was the law of criminal attempts considered, and in only 
a few were the ordinary established rules of construction applied. During 
the Civil War, when a real menace to personal liberty presented itself, 
the judges fearlessly applied the law. Today there are convictions; 
on appeal the government confesses error without opinion; and those 
who cannot appeal go to jail, some rightfully, others perhaps wrong- 
fully. The decisions are permeated with a laudable spirit of loyalty, 


but true patriotism consists as much in protecting the legal and constitu- 
tional rights of individuals as it does in giving the government an un- 
divided and whole-hearted support.” 





INJURIES BY TRESPASSING ANIMALS. — In the simple conception of 
liability that refers everything to the human will, one is held legally 
upon a legal transaction, in which he willed liability, or because of a 
wrongful act, in which he willed something culpable. But liability at 
one’s peril for situations dangerous to the general security, without 





17 246 Fed. 24. 

18 The decision of the Circuit Court was so interpreted and followed by Judge 
Learned Hand in United States ». Nearing, 252 Fed. 223, and in United States ». 
Eastman, 252 Fed. 232. 

19 United States v. Ju Toy, 198 U. S. 253. See 32 Harv. L. REv. 433. : 

20 Chin You v. United States, 208 U. S. 8; Gonzales ». Williams, 192 U. S. 1; Gegiou 
ov. Uhl, 238 U. S. 620. See 32 Harv. L. REV. 433. 

2. See Ex parte Merryman, supra; Ex parte Milligan, supra. 

2 See Baltzer v. United States, U. S. Supreme Court, October Term, 1918, No. 
320; Head v. United States, Jbid., No. 321; Kornmann v. United States, [bid., No. 
548. 

% See Zechariah Chafee, Jr., “Freedom of Speech,” 17 NEw Repustic, No. 211, 
66. 





NOTES 421 


regard to culpability, was an obvious fact in the administration of jus- 
tice. The eighteenth century was content to reconcile this form of 
liability with the general theory by a dogmatic fiction of representa- 
tion in the case of torts of agents and servants! and a dogmatic fic- 
tion of negligence in the case of trespassing animals.? The nineteenth 
century remained content with the former. American courts which 
balked at employers’ liability statutes as subversive of a fundamental 
principle of reason that liability can flow only from fault,’ were satis- 
fied with the liability of a principal for the tort of an agent on the 
ground that the culpability of the agent was in reason that of the prin- 
cipal. But historical study soon showed that liability for trespassing 
animals was not to be explained on any theory of negligence, and so 
it became orthodox to explain this case and some analogous cases of 
liability without fault as historical survivals which were gradually dis- 
appearing as the idea of liability resulting from will was progressively 
realized in the administration of justice.® 

In truth this attempt to state the whole law in terms of will and 
hence to state the whole law of torts in terms of culpability grew out 
of the historical and metaphysical jurisprudence of the last century, 
which conceived of progress in law as a progress from rules and doc- 
trines in which duties and liabilities were involved in status or relation, 
to rules and doctrines in which “duties and liabilities flow from volun- 
tary action and are consequences of exertion of the human will.” ® 
So far from being stubborn archaisms, holding on in the teeth of prog- 
ress, cases of common-law liability without fault have shown positive 
vitality. Thus the common-law liability for trespassing cattle, which 
at one time seemed on the way to extinction in America, has been 
steadily coming back into the law.’ It is now evident that the com- 
mon-law rule was not‘rejected in our earlier decisions and our earlier 
legislation because it was in conflict with a fundamental principle of 
no liability without fault, but because it postulated a settled com- 
munity, where it was contrary to the general security to turn cattle 
at large to graze, whereas in pioneer American communities vacant 
lands which were privately owned and those which were not owned 





1 ““Oui facit per alium facit per se’ is a simple untruth, except so far as it ex- 
presses the truism that one who deliberately carries out a design through the in- 
strumentality of another is the active agent throughout.” Barty, Vicarrous L1a- 
BILITY, 7. 

2 3 BLACKSTONE, COMMENTARIES, 211; POLLOCK, Torts, 9 ed., 510-11. 

8 Hoxie v. New York R. Co., 82 Conn. 352, 73 Atl. 754 (1909); Ives v. South Buf- 
falo R. Co., 201 N. Y. 271, 94 N. E. 431 (1911); Durkin v. Kingston Coal Co., 171 
Pa. St. 193, 33 Atl. 237 (1895). 

4 One may concur in Dr. Baty’s demonstration that this is a dogmatic fiction 
and yet not think the rule of law imposing such liability is to be rejected. The fal- 
lacy of Dr. Baty’s book lies in the assumption that tort liability is of necessity a 
correlative of fault. 

5 “The doctrine is a stubborn archaism.” Pottock, Torts, 9 ed., 510, n. p. 

® Pound, “The End of Law as Developed in Juristic Thought,” 30 Harv. L. REV. 
201, 210. 

7 E.g., fencing statutes are held to have no application to cultivated land. Hal- 
oe i" Hughes, 42 Iowa, 516 (1876); Randall v. Gross, 67 Neb. 255, 93 N. W. 223 

1903). 





422 HARVARD LAW REVIEW 


could not be distinguished, and the grazing resources of the country 
were often its chief resources. Hence the common-law rule. was for 
the time being inapplicable to local conditions. It is significant that 
as the conditions that made the rule inapplicable have come to an end, 
the rule has generally been reéstablished.* A rule that can thus re- 
assert itself is not a moribund archaism. It must have something 
sound behind it. 

A conspicuous case of the vitality of the common-law liability-with- 
out-fault of owners of animals is liability for injuries done by tres- 
passing animals, while on the land wrongfully, irrespective of scienter. 
On one ground or another, the current of authority has always hel! 
the owner of the animal in such cases.? In some of these cases the 
person injured, or whose property on the land was injured, was in posses- 
sion of the land trespassed upon and was allowed to recover for the 
injury to person or chattel property by way of aggravation of the tres- 
pass on the land. But in others the action was Case," and in still 
others the injury was to another than the owner in possession of the 
land.” In some the trespassing animal was a dog,'* and it might be 
material that the owner was with him.“ The only decision that re- 
quires a theory of aggravation of trespass to the realty to sustain re- 
covery for damage by a trespassing animal other than damage to the 
land is Van Leuven v. Lyke, where it was held there could not be a 
recovery without either an averment of trespass upon land or an aver- 
ment of scienter. 





8 Phillips. ». re 145 Ala. 549, 39 So. 911 (1906); Puckett v. Young, 112 
Ga. $78, 37 S. 880 (1901); Bulpit v. Matthews, 145 Ill. 345, 34 N. E. 525 
(1893); Gumm ». poe 115 Mo. App. 597, 92 S. W. 169 (1906); State v. Mathis, 
ea C. 546, 63 S. E. 99 (1908); Marsh v. Koons, 78-Ohio St. 68, 84 N. E. 599 
190 

® Beckwith v. Shordike, Burr. 2092 (1767); Lee v. Riley, 18 C. B. N. S. 722 (1865); 
McClain ». Lewiston Fair Ass’ n, 17 Idaho, 63, 79, 104 Pac. rors (1909); Green ». 
Doyle, 21 Ill. App. 205 (1886); Decker v. Gammon, 44 Me. 322 (1857); Angus 2. 
Radin, 2 South (N. J.) 815 (1820); Van Leuven v. Lyke, 1 N. Y. 515 (1848); Dolph 
v. Ferris, 7 Watts & Sergt. (Pa.) 367 (1844); Goodman v. Gay, 15 Pa. St. 188 (1850); 
Troth ». Wills, 8 Pa. Sup. Ct. 1 (1898); Chunot 9. Larson, 43 Wis. 536 (1878); Doyle 
v. Vance, 6 Vict. L. R. (Law) 87 (1880). Contra, Sanders ». Teape, 51 L. T.N. S. 
263 (trespassing dog) (1884); Bischoff v. Cheney, 89 Conn. 1 (trespassing cat) (1914); 
Peterson v. Conlan, 18 N. D. 205, 119 N. W. 367 (1909). 

10 Beckwith v. Shordike, Burr. 2092 (1767); Lee ». Riley, 18 C. B. N. S. 722 (1865); 
Van Leuven v. Lyke, 1 N. Y. 515 (1848); Dolph ». Ferris, 7 Watts & Sergt. 
(Pa.) 367 (1844); Chunot »v. Larson, 43 Wis. 536 (1878). In the last case the court 
says: “The ground of liability rests upon a breach of the close, and the killing of 
the cow is alleged by way of aggravation of damages” (p. 541). In Van Leuven 
v. Lyke, supra, the court says: “The breaking and entering the close . . . is the 
—" allegation, and the rest is laid as a matter of aggravation only” 
Pp. 517 

1 Decker v. Gammon, 44 Me. 322 (1857); Green v. Doyle, 21 Ill. App. 205 (1886); 
Angus v. Radin, 2 South (N. 3 815 (1820) (certiorari from a magistrate’s court, - 
which had no jurisdiction of trespass guare clausum). 

2 McClain »v. Lewiston Fair Ass’n, 17 Idaho, 63, 104 Pac. 1015 (1909); Troth ». 
Wills, 8 Pa. Sup. Ct. 1 (1898). 

1% McClain v. Lewiston Fair Ass’n, 17 Idaho, 63, 104 Pac. 1015 (1909); Green ». 
Doyle, 21 Ill. App. 205 (1886); Doyle v. Vance, 6 Vict. L. R. (Law) 87 (1880). 

14 Woolf v. Chalker, 31 Conn. 121, 128 (1862) (semble). 

18 1 N.Y. 515 (1848). 
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Of the decisions in which recovery for injury by the trespassing 
animal in the absence of scienter was denied, Cox v. Burbidge,!® which 
is commonly cited as requiring scienter in case of an injury by a tres- 
passing animal,!’ may be distinguished, as will be seen presently; Sand- 
ers v. Teape'® was an injury by a trespassing dog, and Bischoff v. 
Cheney'® an injury by a trespassing cat, so that they involve the ques- 
tion whether a dog or cat, going on lands by itself, may give rise to 
an action of trespass,® while in Peterson v. Conlan* the plaintiff was 
but a licensee on the land (and so might well be held to take risks to 
which the owner and his invitees would not be subject), and the value 
of the court’s discussion is impaired by its supposition that Rylands v. 
Fletcher,” which it cites along with Losee v. Buchanan™ as a decision 
to the same effect, is an authority for requiring negligence as a basis: 
of liability. 

In Cox v. Burbidge, defendant’s horse, while running at large on the’ 
highway, kicked plaintiff. It was held there was no liability without 
proof of scienter. No doubt this might be explained on the theory, 
that liability for trespass on land by animals is a historical anomaly, 
and for the rest liability must depend on proof of culpability in allow- 
ing an animal to run at large when its known disposition made it rea- 
sonable to anticipate that someone would be injured. But such an 
explanation does not consist with the tendency of the English courts, 
as shown by Baker v. Snell,* to insist on absolute liability in case of 
injuries by animals. And Cox v. Burbidge might be reconciled with 
the cases where the owner was held for injuries inflicted by the animals 
while trespassing on another’s land by’ observing that so long as the 
horse was grazing by the roadside, even if a trespasser on the highway, 
if gentle it was in the ordinary run of things no danger to the general 
security. One who uses the highway takes the risk of many things 
which are normal incidents of general use of the highway. Even if 
the horse was there wrongfully, the wrongful presence of a gentle horse 
may be a risk of the highway, when it cannot be said to be a risk taken 
by a landowner on his own premises. In the latter case the law re- 
quires the owner of an animal to keep his animal off of the land of 
others, where in the ordinary course of things they are sure to do some 
sort of damage, at his peril of answering for the damage actually done. 

Such is in effect the result of the latest case of the sort. In Theyer 





16 13 C. B. N. S. 430 (1863). 

17 F. g., PoLtock, Torts, 8 ed., 497. 

18 5st L. T. N. S. 263 (1884). 

19 89 Conn. 1 (1914). 

20 That trespass does not lie in such a case, Brown ». Giles, 1 C. & P. 118 (1823); 
Woolf v. Chalker, 31 Conn. 121, 128 (1862) (semble); Bischoff v. Cheney, 89 Conn. 
1 (1914); Buck v. Moore, 35 Hun (N. Y.) 338 (1885); Van Etten v. Noyes, 128 App. 
Div. 406, 112 N. Y. Supp. 888 (1908); McDonald v. Jodrey, 8 Pa. Co. Ct. 142 (1899). 
See Read v. Edwards, 17 C. B. N. S. 245, 260 (1864). Contra, Chunot »v. Larson, 
43 Wis. 536 (1878). 

2 18 .N. D. 205, 119 N. W. 367 (1909). 

2 L. R. 3 H. L. 330 (1868). 

% st N. Y. 476 (1873). 

% [1908] 2 K. B. 352, 355: 

28 Compare what is said in Tillett ». Ward, 10 Q. B. D. 17, 20 (1882). 
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v. Purnell, defendant’s sheep trespassed on plaintiff’s land, where 
they developed scab, as a result of which they were interned on plain- 
tiff’s land along with plaintiff’s own sheep. Plaintiff was allowed to 
recover the whole damage, without proof of scienter. Cox v. Burbidge was 
distinguished on the ground that there the injury was not, while here 
it was a “natural” result of the trespass, and on the ground that there 
the plaintiff had no case for trespass, while here he had such a case 
with matter in aggravation of the damage. Cooke v. Waring *’ was 
distinguished on the latter ground. As to the first ground the artifi- 
ciality of the uses of “natural” in this connection has been pointed 
out.2® About all that can be made out from the decisions is that cases 
where a recovery has been allowed involve “natural” results, where- 
fore a recovery; while those in which it was not allowed do not involve 
such results, wherefore no recovery. As to the other ground, it seems 
futile to distinguish between an injury to the owner of the land, who 
could bring an action of trespass guare clausum, and one to his mother, 
living with him on the land, who could not.” The strongest argument 
against liability without scienter in these cases is in the dissenting opin- 
ion in Troth v. Wills. But in the case there put of injury to a child 
of the landowner by a trespassing pet lamb or by a trespassing hen 
(assuming that the owner of the animal would be liable in trespass 
for an invasion of another’s land by a hen),* if it is the duty of the 
owner of the animal to keep it off of the neighbor’s ground, may not 
the latter reasonably assume that the animal will not be there, and 
allow the child to act accordingly? Ought we to ask the owner of land 
to take the risk of another’s stray animal which the other is bound to 
keep off ? 

Theyer v. Purnell, in its result and in refusing to apply Cox v. Bur- 
bidge, is significant as one of many recent cases which are compelling 
us to revise the nineteenth-century theory of liability. 





EFFECT OF OWNERSHIP OF ALL THE STOCK OF ONE CORPORATION BY 
A SECOND CORPORATION; LIABILITY OF A PARENT CORPORATION FOR THE 
DEBTS OF A SUBSIDIARY CORPORATION; SUBSIDIARY CORPORATIONS AS 
AcEnts. — The recent case of New York Trust Co. v. Carpenter’ pre- 
sented the following state of facts: The Wheeling & Lake Erie Railway 
Company owned a controlling interest in the Wheeling, Lake Erie and 
Pittsburgh Coal Company. The coal company mined coal which was 
used as fuel by, or shipped over the lines of, the railway company. 
Both companies were in the hands of receivers. There were outstanding 
against the coal company certain mortgage bonds (and also certain 





2% [1918] 2 K. B. 333. 

27 2H. & C. 332 (1863). 

28 Mayne, DamaGEs, 8 ed., 77. Compare other artificial uses of this word, SAL- 
MOND, Torts, 4 ed., § 61, note 13. 

29 Compare the remarks of Phillimore, J., on an analogous situation in Dulieu 9. 
White, [1901] 2 K. B. 669, 684-85. 

30 8 Pa. Sup. Ct. 1 (1898). 

% See State v. Neal, 120 N. C. 613, 27 S. E. 81 (1897). 


1 250 Fed. 668 (C. C. A., 6th Circ.) (1918). 
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obligations entitled to priority over these bonds). Pursuant to a plan 
of reorganization, a new railway company and a new coal company. were 
created, to which were transferred the properties of the old companies. 
The new railway company received all the stock of the new coal com- 
pany, and the bondholders in the old coal company received bonds ex- 
ecuted by the new coal company and secured (subject to prior obliga- 
tions) by a mortgage upon its property. 

Pursuant to the plan of reorganization, two contracts were made. A 
mining company (which was not controlled by the railway company) 
contracted with the coal company to pay for ten years a royalty on pro- 
duction, with an annual minimum; and the railway company contracted 
with a trustee for the bondholders of the coal company to pay a certain 
amount for each ton of coal mined and shipped over its lines. It was 
expected that the funds so paid would keep down annual charges, 
discharge the prior obligations, and provide some sinking-fund for the 
bonds. The only outlet for the coal mined by the mining company was 
over the lines of the railway company, and the railway company failed 
to furnish cars sufficient to haul away the coal which the mining company 
was able to produce. Upon failure of the railway company to supply 
cars, the mining company mined less than the agreed minimum, and re- 
fused to pay to the coal company the agreed royalties. Thereupon there 
were negotiations between the mining company and the railway com- 
pany, as a result of which it was agreed that the mining contract should 
be modified, and a modifying contract was made between the mining 
company and the coal company, — the coal company acting “by direc- 
tion” of the railway company. 

Later the new railway company and the new coal company passed 
into the hands of receivers. On litigation instituted for the protection 
of the bondholders of the coal company, it was first held? that the 
railway company was under an obligation, implied from the plan of 
reorganization and the circumstances of the case, to furnish sufficient 
cars to haul away at least the minimum amount which the mining com- 
pany had agreed to mine by its original contract, and that for its failure 
so to do, it was liable in damages (which would go to the bondholders), 
these damages to be computed upon the basis of the sums which would 
have been paid by the mining company and the railway company under 
the two reorganization contracts, if a due number of cars had been sup- 
plied by the railway company. In other words, the railway company 
was declared to be liable both on the contract expressly made by it at 
the time of the reorganization, and also upon a contract impliedly made 
by it at that time. 

Pending the ascertainment of these damages, the mortgage upon the 
property of the coal company was foreclosed. It brought only enough 
to satisfy the prior obligations. There was a deficiency judgment for the 
full amount of the bonds, with interest. The question was then pre- 
sented whether this deficiency judgment was provable as a claim against 
the new railway company. The District Court held that it was; the 
Circuit Court of Appeals held that it was not. The District Court found 
that the coal company was organized and at all times managed and 





2 Wheeling, etc. R. Co. v. Carpenter, 218 Fed. 273 (C. C. A., 6th Circ.) (1914). 
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controlled by the railway company “as an adjunct to or agency of” the 
railway company. 

A corporation may of course act as agent for the legal unit or units 
who hold its stock. The relation of agent to principal may arise by reason 
of any facts sufficient to create that relation under the general rules of 
law applicable to agents. But the relation of corporation to stockholder 
is not the relation of agent to principal. A stockholder, gua stockholder, 
is not a principal. When an agent does an act creating a liability to a 
third person, ordinarily that is not the liability of the agent, but is the 
liability of the principal alone; and even if the circumstances are such 
that the third person can subject the agent to liability, he can usually 
also subject the principal to liability. But when a corporation does an 
act creating a liability to a third person, ordinarily that liability is the 
liability of the corporation alone, and is not the liability of its stock- 
holders. On the vital matter of liability for acts done, the relation of 
corporation to stockholder is not the same, or even similar, to the rela- 
tion of agent to principal. These two relations are altogether different 
relations, — the one relation producing results which are the exact 
opposite of those produced by the other relation. The agent is not liable, 
and the corporation is liable; the principal is liable, and the stockholder is 
not liable. 

When a corporation is duly created, a legal unit is formed which can 
incur liabilities which are solely the liabilities of that legaltunit. The 
corporation will be in the control of the stockholders, and through this 
control the stockholders will benefit by the asserts which the corpora- 
tion acquires; they will receive dividends from time to time, and upon 
the dissolution of the corporation they will receive their shares of the 
assets; the assets, to the extent that they exceed the liabilities, ultimately 
reach the stockholders. But the converse is not true; the liabilities, to 
the extent that they exceed the assets, do not ultimately burden the 
stockholders. This is the most important advantage derived from in- 

, corporation; — there is a legal unit controlled by stockholders, so that 
they ultimately profit by its profit, and yet the liabilities of this legal 
unit are its liabilities alone. 

In Salomon v. Salomon & Co. Lid.,? Salomon transferred a business to 
‘a limited company, and became the owner, absolutely or beneficially, 
of all the shares which the company issued. The company became 
insolvent. Vaughan Williams, J., held that Salomon was personally 

liable for the debts of the company, saying that the company was “a 
‘mere nominee of Salomon’s; and the case is to be dealt with as if the 
nominee, instead of being the company, had been some individual agent 
of Salomon’s to whom he had purported to sell this business. In that 
‘case the trustee in bankruptcy of the agent would have had a right to 
‘make Salomon indemnify the agent against the debts which he had 
contracted by the direction of his principal. The right of the liquidator 
is precisely the same.” But this reasoning was discredited by the House 
of Lords, and Salomon was held not liable. ‘In a popular sense,” said 
Lord Herschell, ‘a company may in every case be said to carry on busi- 
ness for and on behalf of its shareholders, but this certainly does not in 


3 [1897] A. C. 22. 
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point of law constitute the relation of principal and agent between them, 
or render the shareholders liable to indemnify the company against the 
debts which it incurs.” 

Where all the stock of a corporation is owned by one human being, 
the question arises whether there is any objection to such concentration 
of stock ownership. The usual situation is that creditors look solely to 
the assets of the corporation for payment, and, in such case, it is imma- 
terial to them how many persons will be entitled to what assets remain 
after the creditors are satisfied. Therefore legislatures have been slow 
to prohibit concentration of stock ownership in one person. Where all 
the stock of a corporation is owned by a second corporation, and such 
ownership is intra vires of the second corporation, the situation is the 
same as where all the stock is owned by one human being. And there 
is no more justification for saying that a corporation is the agent of 
its sole stockholder, than for saying that a corporation is the agent ‘of 
its many stockholders. 

It has already been noted that of course a corporation may become 
the agent for its stockholder or stockholders by reason of any facts 
sufficient to create that relation under the general rules of law appli- 
cable to agents. Tested by these rules, there were no subsidiary facts 
in the principal case justifying a finding that the coal company was the 
agent of the railway company. 

There was, however, an admission in the pleadings which should be 
noticed. The railway company, and its receiver, in their answers ad- 
mitted that the railway company was “the real lessor” of the coal 
properties. The bondholders might well urge that, if the railway com- 
pany was the “real” maker of the lease, then, by like reasoning, it must 
have been the “real”? maker of the bonds. What is reality? There was 
a legal unit named the coal company; the legal title to the coal proper- 
ties was vested in it, and no conveyance of those properties, by lease or 
otherwise, could have been made except by the action of that legal unit. 
The coal company was controlled by another legal unit, called the rail- 
way company, and the action of the coal company was taken because the 
railway company desired it to be taken, — corporations usually act as 
those who control them desire them to act. (1) The lease was made by 
the coal company. (2) The bonds were made by the coal company. (3) 
The coal company was controlled by the railway company, through 
ownership of all its stock. All three of these facts were realities. On 
these facts the question arises whether the fact that the coal company 
was so controlled by the railway company makes the railway company 
liable on the bonds made by the coal company. And we have seen that 
it is of the essence of the corporate franchise that control of a corpora- 
tion, through stock ownership, does not expose the stockholder or stock- 
holders to liability for the acts of the corporation. The admission that 
the railway company was “the real lessor”’ lacked legal certainty and, in 
any event, was the admission of a legal conclusion. 

In dealing with cases similar to the principal case, judges have char- 
acterized the controlled corporation by a variety of words or phrases, — 
“paper company,” “alter ego,” “alias,” “device,” “dummy,” “nomi- 
nee,” “tool,” “instrumentality,” “adjunct.” But the use, even the 
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liberal use, of epithets does not constitute argument. Of course a cor- 
poration is useful to those who control it, — it acts “for” its stockholders. 
Now if one legal unit acts “for” a second legal unit, the second legal 
unit is usually liable for the act of the first unit; the importance of the 
corporate franchise lies precisely in the fact that, although the corporation 
acts ‘“‘for” its stockholders, its stockholders are not liable for its acts. 
If this distinction is not kept bright, but is clouded by the use of double- 
meaning words, the law of corporation will lose much, if not most, of its 
usefulness. The legislative grant of the privilege to control a legal unit, 
but to be unburdened by the liabilities of that unit, is a matter of sub- 
stance, and not of mere form. 

In the principal case, the bondholders were content in the reorganiza- 
tion to take the bonds of the coalcompany. They recognized the railway 
company as a distinct legal unit, and the trustee for the bondholders 
contracted with the railway company for the payment, not of the bonds 
in their entirety, but of a fund which it was expected would discharge 
the prior obligations and provide something toward the payment of the 
bonds. The bondholders later contended successfully that the rail- 
way company was under an implied liability to supply cars, so that the 
expected fund should be forthcoming. The action of the bondholders in 
seeking, to treat the bonds themselves as the obligations of the railway 
company was inconsistent both with the bargain made in the reorgani- 
zation and also with the relief obtained against the railway company in 
the prior phases of the litigation. 

In Marsch v. Southern N. E. R. Corp. the plaintiff sought to hold the 
Grand Trunk Railway Company of Canada liable for the breach of a 
contract which the plaintiff had made with the Southern New England 
Railroad Corporation, practically all of the stock of which was owned 
by the first corporation, on the ground that the second corporation, 
being so controlled, was but the “alter ego” of the first corporation. 
The Massachusetts court denied, with fitting brevity, the right of the 
plaintiff to subject the first corporation to liability on this ground. 





Rate STATUTE — CHANGE OF DECISION — RIGHT OF CARRIER TO 
RECOVER Excess VALUE OF SERVICES. — A statute prescribing a sched- 
ule of maximum rates to be charged for hauling lignite coal was passed 
in 1907 by the legislature of North Dakota. The carriers declined to 
comply with it: but their violation was successfully enjoined.1 On 
supersedeas the statutory rate did not go into operation until March, 
1910, when the Supreme Court of the United States affirmed the de- 
cision below. The case was later reopened in accordance with the 
terms of the Supreme Court’s decree “without prejudice.” The North 
Dakota court again held the rates to be reasonable,? but on appeal 





4-120 N. E. 120 (1918). 


1 North Dakota ex rel. McCue v. Northern Pacific Ry. Co., 19 N. D. 45, 120 N. W. 


869, 216 U. S. 579. a 
2 North Dakota ex rel. McCue v. Northern Pacific Ry. Co., 26 N. D. 438, 145 


N. W. 135. 
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the Supreme Court held them to be confiscatory. One of the carriers 
then brought action against a shipper for the difference between the 
rate prescribed by the statute and a reasonable rate. And the North 
Dakota court has recently held that it is not entitled to recover.‘ The 
carrier, of course, had contended that the rates had always been un- 
reasonable; that therefore it had, during the period covered by the 
statutory rates, been serving the shipper at an unjust and illegal com- 
pensation; that to the extent of the excess of value of service over pre- 
scribed rate, it under mistake or duress had given value in return for 
no consideration; in short, that the shipper was unjustly enriched at 
its expense. On the other hand, the reasoning of the court is that there 
was no contract, express or implied in fact, on the part of the ship- 
per to refund in case the Supreme Court later found the rates to be 
confiscatory; that so far as recovery was to be based upon unjust en- 
richment, the situation of the carrier was similar to that of the plain- 
tiff in Windbiel v. Carroll.’ There the plaintiff paid the defendant’s 
claim insisting that he did not owe it, and later found a receipt con- 
clusively showing that his belief was correct; yet he was unable to re- 
cover. The court distinguished between payment in ignorance of a 
fact and payment in ignorance of the means of proving a fact. If a 
plaintiff cannot produce the requisite proof of what he knows to be 
true, the law will not aid him. This principle, generally regarded as 
settled,* may conceivably, however, not extend to the principal case, 
where the only way of ascertaining the facts of a complicated situation 
is by a period of experimentation. The North Dakota court further 
found that, so far as the Supreme Court had in the past interpreted 
the decree, “without prejudice,” that decree provided for future con- 
ditions that might arise and did not permit overthrowing what was 
already concluded. 

It is commonly stated that money paid under a mistake of law can- 
not be recovered. If this principle were sound, it would be a strong 
argument in favor of the North Dakota decision. It is not the pres- 
ent purpose to discuss the correctness of this doctrine, which has been 
attacked by text-writers,’ is not accepted in all jurisdictions,® and is 
subject to so many exceptions as to create a doubt as to its existence.°® 
Irrespective of its soundness the principal case may be supported. In 
Henderson v. Folkstone Waterworks Co.,’° the plaintiff paid a water tax 
which had been held to be legal. Later the House of Lords held the 





3 236 U. S. 585. F 
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7 Woopwarp, Quast Contracts, § 36; KEENER, Quast CONTRACTS, 85-95; 
Stadden, “Error of Law,” 7 Cox. L. Rrev. 476; 2 Pomeroy, Eq. Jur., §§ 841-51. 

8 Northrop v. Graves, 19 Conn. 548; Scott v. Board of Trustees, 132 Ky. 616, 
116 S. W. 788. 

® Erkens v. Nicolin, 39 Minn. 461, 40 N. W. 567; Varnum ». Highgate, 65 Vt. 
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tax illegal; yet the plaintiff was unable to recover. Lord Coleridge 
said: “Here at the time the money was paid, which was before Dobbs’s 
case, the law was in favor of the company, and there was no authority 
to show that it could be recovered back on account of a judicial de- 
cision reversing the former understanding of the law.” The case has 
been followed in the United States," though there are opinions to the 
contrary.” The true theory of such cases is not that decisions of the 
courts are evidence of the law, that the earlier decision is merely a 
poor exposition of the rule, that the law was always in accordance 
with the later judgment, and that money paid under mistake of law 
is lost to the payer; but that decisions of the courts make the law," 
that the payment was in truth a legal payment at the time it was made, 
and, there being no mistake, it cannot be recovered. The view of 
the analytical jurists, that the judges make the law, has as much ap- 
plication where a court has vacillated in considering the constitution- 
ality of a statute, as where it has changed its mind on a principle of 
the common law. Nor can the carrier claim that it rendered the serv- 
ices under duress and that value so given without consideration may be 
recovered. For, if the duress is according to law at the time exercised, 
the defendant can stand on his legal rights then acquired, although the 
highest court later sees fit to change the rule for the future. 

It is true that the decree of the Supreme Court of the United States 
under which the North Dakota carriers rendered the statutory services 
was peculiar in that it contained the provision “without prejudice.” 
The court’s own opinion of the nature of this decree, however, seems 
to be that it is final as to transactions between it and any subsequent 
decree prescribing a different rule. Whether the object of the reser- 
vation is — as ordinarily — to give the carrier or the state, as the case 
may be, an opportunity to demonstrate by actual practice a question 
difficult of proof without experiment," or to leave a loophole for change 
of circumstances,!* the Supreme Court has felt this qualification “not 
to leave open the controversy as to the period with which the decree 
dealt and which it concluded.” ” 





11 Metzger v. Greiner, 9 Ohio C. Ct. R. (N. s.) 364; Kenyon v. Welty, 20 Cal. 637. 
And see Hardigree v. Mitchum, 51 Ala. 151; Pittsburgh Co. v. Lake Co., 118 Mich. 
109, 76 N. W. 395; Lejon v. Richmond, 2 Johns. Ch. (N. Y.) 51; Harris v. Jex, 55 
N. Y. 421 (1874). 

22 Centre School Township »v. State, 150 Ind. 168, 49 N. E. 961. 

13 Gray, NATURE AND SOURCES OF THE Law, §§ 465-512, 535-50; 2 AUSTIN, JUR., 
4 ed., 655; Gelpcke ». Dubuque, 1 Wall. (U. S.) 175; Kuhn ». Fairmont Coal Co., 
215 U.S. 349. For the view that judicial decisions are merely evidence of preéxist- 
ing law see 1 BLACKSTONE, COMMENTARIES, 68-71, 4 ILL. L. REv. 533; Swift v. Tyson, 
16 Pet. (U.S. ) 1. 

14 Gelpcke ». Dubuque, 1 Wall. (U. S.) 175. 

18 Knoxville v. Water Co., 212 U. S. 1, 19; Willcox v. Consolidated Gas Co., 212 
U. S. 19, 54, 55; Northern Pacific Ry. v. North Dakota, 216 U. S. 579, 581; Louis- 
ville ». Cumberland Tel. & Tel. Co., 225 U. S. 430, 436; Des Moines Gas Co. v. Des 
Moines, 238 U. S. 153, 173. 

16 Minnesota Rate Cases, 230 U. S. 352, 473. 

17 Missouri v. C. B. & Q. R. R., 241 U.S. 533, 541. Here statutory rates had been 
enjoined by the United States Circuit Court. On appeal to the Supreme Court the 
injunction was dissolved without prejudice. The state then brought original action 
in the Supreme Court for excess fares paid by the officers. The carrier again at- 
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On the whole, then, the recent North Dakota decision seems sound. 
The result in this instance throws the expense of the experiment on the 
carrier. But it is not the first time the carrier has been so burdened.!* 
And, had the earlier decision declared the rates unconstitutional and 
the later declared them fair, the principle could have been invoked 
by the carrier to throw laboratory expenses upon the state. 





RECENT CASES 


ANIMALS — TRESPASS ON LAND — Damaces. — Defendant’s sheep tres- | 


passed on plaintiff’s land and while wrongfully there developed scab, in con- 
sequence of which they were detained two and a half months in a barn and 
meadow on plaintiff’s land under the provisions of a statute. Plaintiff’s 
sheep which had been in contact with the trespassing sheep were also de- 
tained. There was no evidence that defendant knew the sheep were diseased. 
- Held, distinguishing Cox v. Burbidge, 13 C. B. N.S. 430 and Cooke v. Waring, 
2H. & C. 232, that plaintiff might recover as damages for the trespass the 
keep of the sheep, depreciation of plaintiff’s sheep, expense of dipping the 
sheep, and loss of profits. Theyer v. Purnell, [1918] 2 K. B. 333. 
For discussion of this case, see NOTES, page 420. 


ASSIGNMENTS — PRIORITIES — TRUSTS — RULE IN DEARLE VERSUS HALL 
NOT APPLICABLE IN DETERMINING PRIORITY BETWEEN CESTUI QUE TRUST 
AND SUBSEQUENT ASSIGNEE. — Solicitors executed a declaration of trust in 
favor of defendant in respect of a mortgage debt secured by a deed upon a 
reversionary interest in a share of personalty settled by a will. In breach 
of trust the solicitors purported to assign the same interest to the plaintiff, 
a boné fide purchaser. The plaintiff gave notice to the trustees under the 
will, and, having received possession of the title deeds, claims priority over 
defendant who had not given notice of his interest. Held, that the cestui que 
trust prevails, the rule in Dearle v. Hall having no application to a benefi- 
ciary under a declaration of trust. Hill v. Peters, [1918] 2 Ch. 273. 

In England and in some American jurisdictions the obligee of a legal debt 
cannot transfer it to a bond fide purchaser free of latent equities. Penn v. 
Browne, Freem. C. 214; In re European Bank, L. R. 5 Ch. App. 358; Bush v. 
Lathrop, 22 N. Y. 535. Contra, Murray v. Lylburn, 2 Johns. Ch. (N. Y.) 441; 
Winter v. Montgomery Gas-Light Co., 89 Ala. 544, 7 So. 773. By the weight 
of authority the assignee of an equitable interest likewise takes subject to all 
equities; and this is held even by courts which reject the rule in regard to legal 
obligations. Clouette v. Story, [1911] 1 Ch. 18; Henry v. Black, 213 Pa. 620, 63 
Atl. 250. The principal case presents the question whether the fact that the 
assignee has given notice to the trustee or obligor, the cestui que trust not 
having done so, gives him priority in spite of the above rule. Where the 
question is between successive assignees for value in good faith, England and 
a number of American jurisdictions hold that the first to give notice prevails. 
Dearle v. Hall, 3 Russ. Ch. 1; Jenkinson v. N.Y. Finance Co., 79 N. J. Eq. 
247, 82 Atl. 36. Contra, West Texas Lumber Co. v. Green County, 188 S. W. 
283 (Tex. Civ. App.). This rule rests upon the analogy to the duty of a 
vendee of chattels to take possession in order to make his title indefeasible. 
See In re Phillips’ Estate, 205 Pa. 515, 522, 55 Atl. 213, 215. See also 25 





tempted to show the rates confiscatory; but on motion this defense was stricken out. 
The court declined to pass in advance on the main question in the case. 
18 Compare the Adamson Law. Wilson v. New, 243 U. S. 332. 


etree 


A SA ES Ay Ee stearate ees stato sehr -anlsninvacssiatierapesmtetamitbdenersto~ciapestnn anesane 
_ 











432 HARVARD LAW REVIEW 


Harv. L. Rev. 728. A cestui que trust, however, often has no right to the 
possession of the res; and moreover the purpose of a trust is te relieve the 
beneficiary of all duties. The principal case properly protects the cestui in his 
reliance upon the trustee. 


CARRIERS — RATES — RECOVERY OF BY CARRIER.—In 1907 the legis- 
lature prescribed maximum rates for the carriage of coal. The carriers re- 
fused to comply with the act, and the state brought an action to enjoin its 
continued violation. An injunction was issued and affirmed without preju- 
dice by the United States Supreme Court in March, 1910. After a period 
of experimentation the carrier reopened the case, and the injunction was 
dissolved by the United States Supreme Court in June, 1915. The carrier 
now seeks to recover from the shipper the difference between the statutory 
rate and an alleged reasonable rate for shipments made between the dates 
of the first and second decree of the United States Supreme Court. Held, 
that carrier could not recover. Minneapolis, St. P. &. S. S. M. Ry. Co. v. 
Washburn L. C. Co., 168 N. W. 684 (N. D.). 

For a discussion of the principles involved see NorEs, page 428. 


ConFiict oF LAws— JURISDICTION FOR Divorce — DomicitE In Ex- 
TRATERRITORIAL Community. — The husband’s domicile of origin was Eng- 
land, but since marriage the spouses had resided in the British Protecto- 
rate of Egypt with intent to make it their permanent home. On the wife’s 
petition for divorce in England, held that the husband had acquired a domi- 
cile of choice in Egypt, and that the English court had no jurisdiction to 
entertain the proceeding. Casdagli v. Casdagli, 146 L. T. J. 3 (1918). 

During the rule of the East India Company in India, the English courts 
held that a person of British nationality in the service of the company could 
acquire an Anglo-Indian domicile. Bruce v. Bruce, 2 B. & P. 229, note; Forbes | 
v. Forbes, 23 L. J. (Ch.) N.S. 724; Hepburn. v. Skerving, 9 W.R. 764. The doc- 
trine was extended to cases of persons who went to India not in the service 
of the company but on private business of their own. A/étorney General v. 
Fitzgerald, 25 L. J. (Ch.) N. S. 743; Allardice v. Onslow, 33 L. J. (Ch.) N. S. 
434. But the cases of Anglo-Indian domicile were later held to be anoma- 
lous. See Jopp v. Wood, 34 L. J. (Ch.) N.S. 212, 219; Ex parte Cunningham, 
13 Q. B. D. 418, 425; Dicey, Domictt, 140, 141, 337. Accordingly, until 
the decision in the principal case, the English doctrine has been that a British 
citizen could not acquire a domicile in a foreign country which granted ex- 
traterritorial privileges. In re Tootal’s Trusts, 23 Ch. D. 532; Abd-ul-Messih 
v. Farra, 13 A. C. 431. Cf. The Derfflinger, 1 B. & C. P. C. 386; The Lut- 
zow, 1 B. & C. P. C. 528. In breaking away from this doctrine, the court 
in the principal case is to be commended. Given an abandonment of the 
domicile of origin, the selection of a new place of residence, and the animus 
manendi, it would seem immaterial that the community in question does 
not possess the sovereign territorial power. In re Allen’s Will, U. S. Court 
FOR CHINA, SHANGHAI TERM, 1907, PAMPHLET; Mather v. Cunningham, 105 
Me. 326, 74 Atl. 809. See Piccott, Ex-TERRITORIALITY, 1907 ed., 224-26; 
Jacoss, Domicit, § 361. Accordingly, in the principal case, the husband 
acquired an Egyptian domicile and became subject to that part of the Egyp- 
tian law which under the Protectorate was applicable to British ‘subjects. 
See HALL, FoREIGN JURISDICTION OF THE BRITISH CROWN, 185-86; WEST- 
LAKE, PRIVATE INTERNATIONAL Law, 5 ed., 345-46; HuBERIcH, DoMIcILE 
OF PRIVILEGED FOREIGNERS, 24 L. Quart. Rev. 448. Since the husband 
had lost his English domicile, the English court had no jurisdiction to grant 
the wife’s petition for divorce. Le Mesurier v. Le Mesurier, 1895 A. C. 517; 
Bater v. Bater, [1906] P. 209. See 26 Harv. L. REv. 447. 
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ConsTITUTIONAL LAw— SELECTIVE SERVICE REGULATIONS — DECISION 
By Locat Boarp — Jupic1aL Power OF REVIEWING ADMINISTRATIVE DE- 
TERMINATIONS. — The Selective Draft Act provided that the local and dis- 
trict boards finally decide exemption claims under regulations prescribed by 
the President. (Act or May 18, 1917, c. 15, 40 STAT. 76.) In filling out his 
questionnaire an alien friend by mistake waived his claim to exemption, and 
in ignorance of his right to have his questionnaire corrected, allowed the 
local board to induct him into service. After having been directed to appear 
for entrainment, he requested that his case be reopened and his question- 
naire corrected. This was denied as, after induction, the local board could 
not reopen a case, the only remedy under the Selective Service Regulations 
being an appeal to the commanding officer of the mobilization camp. (SELEC- 
TIVE SERVICE REGULATIONS, §§ 99, 100, 139.) Advised that he was being 
unlawfully deprived of his liberty he refused to report, was arrested, and now 
applies for a writ of habeas corpus for his discharge. Held, that the petitioner 
be remanded. Ex parte Kusweski, 251 Fed. 977 (Dist. Ct., N. Dist., N. Y.). 

The Selective Draft Act delegating to the President power to prescribe 
rules for the local and district boards in determining exemption claims, which 
determination was to be final, was a valid grant of administrative power. 
Arver v. United ‘States, 245 U. S. 366, 38 Sup. Ct. 159. Administrative de- 
terminations of executive officials may be made final on questions of fact. 
United States v. Ju Toy, 198 U. S. 253; Zakonaite v. Wolf, 226 U.S. 272. Cf. 
American School of Magnetic Healing v. McAnnulty, 187 U. S. 94. An ap- 
peal, however, lies on questions of law. Gonzales v. Williams, 192 U. S. 1; 
Grogiow v. Uhl, 239 U.S. 3. See 29 Harv. L. Rev. 215. Otherwise the 
only requisite is that a fair hearing or sufficient opportunity for one be given. 
Chin Yow v. United States, 208 U. S. 8. Ex parte Lam Pui, 217 Fed. 456. 
In the principal case the Selective Service Regulations were passed affording 
sufficient opportunities for the reopening and rehearing of cases. (SELECTIVE 
SERVICE REGULATIONS, §§ 99, 100.) But the petitioner failed to take ad- 
vantage of such opportunities, and so was not denied a fair hearing. Thus, 
the decision having been made final by statute, the case falls within the doc- 
trine that in such cases there is no judicial power of review on the ground 
that such procedure is in violation of the Fourteenth Amendment. Franke v. 
Murray, 248 Fed. 865; In re Chan Foo Lin, 156 C. C. A. 3, 243 Fed. 137; 
United States v. Ju Toy, supra. See 2 WILLOUGHBY, CONSTITUTION, 1278 
et seq. ; 


Contracts — ILtEGALITY — ConTRACT MADE AS PART OF A SCHEME 
THE EXECUTION OF WHICH WOULD RESULT IN THE DISRUPTION OF AN Es- 
SENTIAL WAR PLANT. —B, C, and D were essential employees, under con- 
tracts terminable at will, in the only factory in the country engaged in mak- 
ing gas masks. A, in order to disrupt the factory from a spirit of revenge 
against its owners, secured contracts from B, C, and D, whereby they agreed 
to work for A and for no one else for two years. In a suit by A for specific 
performance of the negative covenants, B, C, and D set up the defense of 
illegality and counterclaim for cancellation of the contracts as against public 
policy. Held, the contracts are voidable as against public policy and equity 
will order them canceled. Driver v. Smith, 104 Atl. 717 (N. J., 1918). 

Contracts which tend to embarrass the government in its relations with 
foreign states, e. g., by encouraging insurrection in such states, are against 
public policy. Kennett v. Chambers, 14 How. (U. S.) 38; Gandolfo v. Hari- 
man, 49 Fed. 181. Trading with the enemy in time of war is illegal at com- 
mon law. Montgomery v. United States, 15 Wall. (U. S.) 395; Griswold v. 
Waddington, 16 Johns. (N. Y.) 438. As regards internal affairs, a contract 
which tends to pervert or corrupt governmental machinery or officials is il- 

















434 HARVARD LAW REVIEW 


legal. Tvrist v. Child, 21 Wall. (U. S.) 441; Rhodes v. City of Tacoma, 97 
Wash. 341; 166 Pac. 647; Kaufman v. Catzen, 94 S. E. 388 (W. Va.). Con- 
tracts directly or indirectly interfering with the administration of justice are 
also against public policy. Holsberry v. Clark, 242 Fed. 831; Ives v. Culton, 
197 S. W. 619 (Tex. Civ. App.). However, the paramount public policy is 
to enforce contracts as made. Accordingly the courts hesitate to declare 
contracts invalid. Cf. Cherry v. City State Bank, 159 Pac. 253 (Okla.); Stuart v. 
Greenbrier County, 16 W. Va. 95. Especially is this true of contracts alleged 
to be in unreasonable restraint of trade. Cf. Ford Motor Co. v. Boone, 244 
Fed. 335 (1917). But where the purpose or necessary effect of a contract 
is to corrupt government, or clearly to embarrass the activities of the state 
in war or peace, it would seem from the above examples to be unenforceable 
as against public policy. Although unique in its facts, the principal case 
clearly comes within this principle. 


CONTRIBUTORY NEGLIGENCE — DEGREE OF CARE REQUIRED OF CHIL- 
DREN — EVIDENCE OF PERSONAL ABitity. — Children found dynamite caps 
in a locker of a steam shovel on the railroad’s right of way in a lonesome place 
in the woods. While the plaintiff, a thirteen-year-old boy, was hammer- 
ing a cap it exploded and he was injured. Held, on the question of contribu- 
tory negligence, evidence of his scholarship and knowledge of right and wrong 
was admissible. Farrand v. Houston & T. C. R. Co., 205 S. W. 905 (Tex.). 

A landowner owes no duty to an unperceived, unanticipated trespasser, 
which was the status of the plaintiff in the present case. Wilmes v. Chicago 
Gt. Western Ry. Co., 175 Iowa, to1, 156 N. W. 877; Pastorello v. Stone, 89 
Conn. 286, 93 Atl. 529. Moreover, this case is not within the attractive 
nuisance theory because the alleged attractive machinery, the steam shovel, 
located in a secluded place, did not cause the injury. McDermott v. Burke, 
170 Ill. App. 415, 100 N. E. 168. And see O’Connor v. Brucker, 117 Ga. 
451, 453, 43 S. E. 731, 732. Aside from the attractive nuisance theory, Ameri- 
can courts establish a minimum age as to capacity for contributory negli- 
gence; or follow the Roman theory of a conclusive presumption of incapacity 
for contributory negligence below seven years, and a tentative presumption 
from seven years to fourteen; or else the courts decide each case on its merits. 
Casper v. Geck, 185 Ill. App. 155; Chicago, Rock Island, & Pacific Ry. Co. v. 
Wright, 161 Pac. 1070 (Okla.); Thomas v. Oregon Shori Line R. Co., 47 Utah, 
304, 154 Pac. 777. While logically a child sui juris should be held to the 
degree of care of the ordinary reasonable child of its age, the growing tend- 
ency is to consider the abilities and experience of each child in determining 
the degree of care required of him. Jilinois Iron & Metal Co. v. Weber, 196 
Ill. 526, 63 N. E. 1008. In admitting evidence of the plaintiff’s scholarship 
and knowledge of right and wrong the court follows this tendency. 


CoRPORATIONS — STOCKHOLDERS: INDIVIDUAL LIABILITY TO CORPORA- 
TION AND CREDITORS — EFFECT OF OWNERSHIP OF ENTIRE STOCK BY ANOTHER 
CORPORATION — SUBSIDIARY CORPORATIONS AS AGENTS.—A railway com- 
pany owned the entire stock in a coal company. Of necessity the whole output 
of the coal company was shipped over said railway company’s lines, and there 
were various contracts relating thereto. A mortgage on the coal company’s 
property was foreclosed and a deficiency judgment rendered. Holders of the 
bonds, secured by the mortgage, set up this judgment as a claim against the 
railway company. Held, that the railway company is not liable. New York 
Trust Co. v. Carpenter, 250 Fed. 668 (C. C. A., 6th Circuit). 

For a discussion of this case, see NOTES, page 424. 


CrminaL Law—AtTrempts—THE EsprionaGE Cases. — The postmaster 
of the city of New York, under Title 12, Section 1 of the Espionage Act of 
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June 15, 1917, excluded the plaintiff’s publication from the mails on the grounds 
that such publication was in violation of Title 1, Section 3 of the same act. 
Plaintiff sought an injunction. Held, refused. The Masses Pub. Co. v. Patten, 
246 Fed. 24 (C. C. A., 2d Circuit). 

For a discussion of the principles involved, see NoTEs, page 417. 


DAMAGES — BREACH OF ConTRAcCT— Loss oF Pusticiry. — The plain- 
tiff was an artist of rising renown, and had entered into a four-year contract 
with the defendant, the conductor of a well-known London music hall. There 
was no express term assuring the plaintiff opportunity to perform. But other 
clauses provided that the artist should not, for specified periods, perform at 
any other place of amusement within a specified radius of the music hall, 
etc. Defendant repudiated the contract during the first year of its intended 
duration, and the plaintiff sues for loss of salary and loss of publicity.. Held, 
damages for loss of publicity are too remote to be recoverable. Tuppin v. 
Victoria Palace, Limited, [1918] 2 K. B. 539. 

For breach of contract damages are either those naturally resultant, or 
what might reasonably be supposed to have been in the contemplation of 
both parties, at the time they contracted, as the probable result of the breach 
of it. Hadley v. Baxendale, 9 Exch. 341. But express terms are not neces- 
sary. Marzetti v. Williams,1 B. & A. 415, 423. A contemplated term of 
contract is often inadvertently omitted where the happening of the event 
is unlikely, or where the term does not favor the party drawing up the con- 
tract. In saying that the contract is a good business arrangement without 
such contemplated term, the court fails to appreciate the importance of the 
contemplation of the parties. The peculiar value of publicity to a rising 
artist of such an engagement, in a city known as the key to artistic fame, 
is beyond question. Moreover, the articles of contract contemplate action, 
not inaction. Though perfectly possible for a contract to contemplate a 
“pinch hitter” or an “understudy” whose services are to be solely within 
the discretion of the employer, the principal case warrants a contrary deci- 
sion. The exact point raised in the principal case was essential to the deci- 
sion of a case of recognized authority and therein the peculiar situation of 
an actor was distinguished. Fletcher v. Montgomery, 33 Beav. 22. In fail- 
ing to distinguish between the purely incidental tortious element in breach 
of contract and a uniquely valuable consideration, the court unfortunately 
contradicted the good precedents it admits as law, and, in an important case, 
drew the line on the wrong side. 


ELECTIONS — INELIGIBILITY OF CANDIDATE REcEIvING HicHEStT VOTE — 
Notice To Erectors. — The Direct Primary Law provided that no candi- 
date who failed to receive the highest number of votes for the nomination 
of the political party with which he was affiliated thirty-five days before 
election should be entitled to be the candidate of any other political party. 
(1917 Ca. Stats. 1356). The candidate in question failed to receive the 
highest number of votes as candidate for Republican nominee, but did re- 
ceive the highest number of votes as candidate for Democratic nominee. 
Held, that there was no nomination by the Democratic party. Heney v. 
Jordan, 175 Pac. 402 (Cal.). 

The English and American authorities are agreed that if the candidate 
at an election who receives the highest number of votes is ineligible, and his 
ineligibility is not known to the voters at the time of casting their votes, 
such votes are not considered as nullities, but are effective to prevent the 
election of the candidate receiving the next highest number. The King v. 
Bridge, 1 M. & S. 76; The Queen v. Hiorns 7, A. & E. 960; State ex rel. Good- 
ell v. McGeary, 69 Vt. 461, 38 Atl. 165; Heald v. Payson, 110 Me. 204, 85 


— 
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Atl. 576. Some English and Irish cases, however, hold that if the electors 
merely have notice of the facts on which the candidate’s ineligibility is based, 
they are presumed to know the law, and votes cast for such candidate are 
considered as thrown away. Trench v. Nolan, Ir. R. 6 C. L. 464; Beresford- 
Hope v. Lady Sandhurst, 23 Q. B. D. 79. See Drinkwater v. Deakin, L. R. 
9 C. P. 626. Cf. The Queen v. Mayor of Tewkesbury, L. R. 3 Q. B. 629. In 
the United States, however, votes cast for an ineligible candidate are not 
considered as nullities unless the electors are aware not only of the facts creat- 
ing the disqualification but also of the law which makes the facts operate 
to disqualify. People ex rel. Furman v. Clute, 50 N. Y. 451; Woll v. Jensen, 
36 N. D. 250, 162 N. W. 403; Sanders v. Rice, 102 Atl. 914 (R. I.). Contra 
Gulick v. New, 14 Ind. 93. Cf. State ex rel. Clawson v. Bell, 169 Ind. 61, 82 
N. E. 69. Under the primary law in the principal case, the candidate who 
was duly affiliated with the Republican party could become Democratic 
nominee only if he also became Republican nominee. Nevertheless, at the 
time the votes were cast, the candidate in question was conditionally eligible 
and so, it seems, the court properly treated the votes cast for the highest can- 
didate as effective to prevent the election of the next highest candidate. See 
24 Harv. L. REV. 393. 


INJUNCTIONS — INTERFERENCE WITH EMPLOYMENT. — The plaintiff sought 
to restrain a Local Draft Board from certifying him for military service, claim- 
ing as a basis for equity jurisdiction, that the interruption of his employment 
would deprive him of a property right. Held, that the right of employment is 
in no sense a property right. Bonifaci v. Thompson, 252 Fed. 878 (Dist. Ct. 
W. D. Wash. N. D.). 

In labor controversies, one’s employment is considered a property interest 
and an interference may be enjoined at the instance of the employee, though 
there be no contract of employment. Erdman v. Mitchell, 207 Pa. St. 79, 56 
Atl. 327; Fairbanks v. McDonald, 219 Mass. 291, 106 N. E. 1000. Further, 
it has been held unconstitutional for a statute to provide that the right to do 
work as an employee shall be construed to be a personal and not a property 
right. Bogni v. Perrotti, 224 Mass. 152, 112 N. E. 853. Had the plaintiff 
been pursuing some occupation, an interference would also warrant an in- 
junction. 

Grannan v. Westchester Racing Assn., 16 App. Div. 8, 44 N. Y. Supp. 790. 
The plaintiff may have held a public office, in which case no property interest 
would be involved. Butler v. Pa., 1o How. (U.S.) 402. But to insist that the 
right to an' employment in general is not based on a property interest seems to 
be placing too narrow a construction on the term “property.” See Pound, - 
“Equitable Relief Against Defamation and Injuries to Personality,” 29 Harv. 
L. REv. 640. The decision, however, may be upheld on the ground that the 
court would not interfere with a board exercising functions under another 
department of the government. 


JupcmENtTs — RES ADJUDICATA — JURISDICTION — DIVERSITY OF CITI- 
zENSHIP. — The county of X in Missouri issued certain bonds. Y, a citizen 
of another state, sued on the bonds in a federal court, though the real owners 
were citizens of Missouri. Y secured judgment and kept it alive by subse- 
quent judgments thereon. The last judgment was assigned to the relators, 
who applied for a writ of mandamus to compel the county judges to levy 
for and pay the last judgment. The defendants claim the judgments are 
void because of the colorable diversity of citizenship. Held, the writ will 
issue. Bunch v. United States, 252 Fed. 673 (C. C. A., 8th Circuit, Mo.). 

In a second suit between the same parties, and on the same cause of ac- 
tion, every matter which had or might have been offered as a defense is ren- 
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dered res adjudicata by a former judgment on the merits. St. Louis K. C. 
& C. R. R. Co. v. Wabash R. Co., 152 Fed. 849; Dowell v. Applegate, 152 U.S. 
327. But the defense of lack of jurisdiction is ordinarily not rendered res 
adjudicata. The judgment would be void. See 32 Harv. L. Rev. 177. A 
decree, however, of a federal court lacking jurisdiction only because of no 
diversity of citizenship is not a mere nullity. McCormick v. Sullivant, 10 
Wheat. (U. S.) 192; Des Moines Nav. & R. Co. v. Iowa Homestead Co., 123 
U. S. 552. The principal case would be correct even if such a decree were 
held void. On this assumption it would follow that if one of the parties fraud- 
ulently represented he was a citizen of another state, the judgment could 
be assailed collaterally. See 32 Harv. L. Rev. 177. In the principal case, 
however, the parties actually were of diverse citizenship. The fraud related 
only to the actual ownership of the bonds. Furthermore, the case can be 
decided on a still shorter ground. There was a series of judgments. Even if 
the first judgment was void for want of jurisdiction, its owner, Y, was a non- 
resident and could give the federal courts jurisdiction to render a second 


judgment. 


LEGACIES AND DEVISES — EXECUTORY-DEVISES CONDITIONED ON FAILURE 
TO ALIENATE A FEE.—Testatrix devised property to A in fee with a gift over 
to B of all that remained at A’s death. A predeceased the testatrix. Held, B 
is entitled to the property. In Re Dunstan, [1918] 2 Ch. 304. 

Where an absolute devise or bequest of realty or personalty is made, a limi- 
tation on the gift is void. After an absolute interest nothing remains to be 
given — the limitation is repugnant. Van Horne v. Campbell, 100 N. Y. 287, 
3 N. E. 316; Burton v. Gagnon, 180 Ill. 345, 54 N. E. 279. This is a doubtful 
rule, for the argument of repugnancy is meaningless. Furthermore a limitation 
over on a virtually absolute estate is valid where said estate is a life interest 
with a power of alienation. Komp v. Thomas, 81 N. J. Eq. 103, 85 Atl. 815; 
Harlow v. Bailey, 189 Mass. 208, 75 N. E. 259. So the court in the principal 
case properly rejected the repugnancy doctrine where it had the loophole that 
the first donee predeceased the testatrix—a view having judicial support. 
Norris v. Beyea, 13 N. Y. 273. See 2 REDFIELD, WILLS, § 278. This is mani- 
festly a departure from the rule first alluded to and one that is plainly justifiable 
and ought to be extended to the case where the first donee does not predecease 
the testator or testatrix. 


PoOWERS— EXECUTION OF POWER OF APPOINTMENT BY GENERAL DEVISE OR 
BEQueEst. — The testatrix in her will bequeathed “all my shares in the Halifax 
New Market Consolidated Stock Co.” to a certain legatee and devised and 
bequeathed ‘‘all my real estate and all the residue of my personal prop- 
erty including any property over which I may have at the time of my 
death an absolute power of appointment to my trustees” upon certain 
trusts. The testatrix owned in her own name only part of the designated 
stock and possessed a general power of appointment over the remainder. 
Held, that the specific legatee is entitled to the stock covered by the power 
é —_— the residuary legatees. Re Doherty-Waterhouse, 119 L. T. R. 298 

1918). 

At common law a general devise or bequest did not operate as the execution 
of a power of appointment unless such intention was in some way expressed in 
the will. Hughes v. Turner, 3 M. & K. 666; Bennett v. Aburrow, 8 Ves. Jr. 600; 
Hollister v. Shaw, 46 Conn. 248; Patterson v. Wilson, 64 Md. 193, 1 Atl. 68. 
A devise of realty which could not take effect except upon property comprised 
in the power, was a sufficient indication of intention to exercise the power. 
Standen v. Standen, 2 Ves. Jr. 589; Stevens v. Bagwell, 15 Ves. Jr. 139; Keefer v. 
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Schwartz, 47 Pa. 503. But with personalty, the court could not look beyond 
the will and no examination into the circumstances of the testator’s property 
was permitted. Nannock v. Horton, 7 Ves. Jr. 391; Jones v. Tucker, 2 Mer. 533. 
Contra, White v. Hicks, 33 N. Y. 383. However, the Wills Act and similar 
legislation in this country reversed the common-law presumption, and to- 
day a testamentary gift described generally operates as an exercise of a 
power unless the contrary intention is shown. 7 Wm. IV & 1 Vict.,c. 26, § 27; 
1 N. Y. Rev. Star. 737, chap. 126, Ky. Gen. Stat. 1888, chap. 113, § 22. 
Some jurisdictions have reached the same result without the aid of a statute. 
Amory v. Meredith, 7 Allen (Mass.) 397; Emery v. Haven, 67 N. H. 503, 35 
Atl. 940. Limited powers, however, remain unaffected by the statutes and as 
to them the common law still applies. Re Huddleston, [1894] 3 Ch. 595; Re 
Wilkinson; [1910] 2 Ch. 216; Re Glassington, [1906] 2 Ch. 305. The principal 
case is clearly within the provision of the Wills Act and presents solely the 
question whether there was a contrary intention expressed in the residuary 
clause sufficient to rebut the presumption that the bequest of the stock was 
meant as an execution of the power. The court in deciding the question in 
the negative seems to have reached the correct result. 


PRINCIPAL AND SURETY — JOINT AND SEVERAL CONTINUING GUARANTEE 
— NoTIcE TO CREDITOR OF DEATH OF GUARANTOR — DISCHARGE OF GUAR- 
ANTOR. — In consideration of C’s agreeing or continuing to deal with P, the 
undersigned, G and five others, jointly and severally guaranteed payment 
of P’s liabilities to C, present and future, and agreed that it should be a con- 
tinuing guarantee until the undersigned or the executors or administrators 
of the undersigned should give notice not to make further advances. C was 
not bound to extend credit. G died and his executor gave notice purporting 
to terminate the liability of the estate under the guarantee. Subsequent to 
this further advances were made to P. Held, that the estate of G is liable 
until each and all of them, or their respective executors or administrators 
should give notice of termination. Egbert v. National Crown Bank, L. R., 
[1918] A. C. 903. 

A mere guarantee of advances, no present consideration being given, is 
but an offer for successive unilateral contracts which the death of the offeror 
ipso facto terminates. Aiken v. Lang’s Adm’r, 106 Ky. 652, 51 S. W. 154; 
Hyland v. Habich, 150 Mass. 112, 22 N. E. 765. But where a contract has 
been made, death does not terminate it. Kernochen v. Murray, 111 N. Y. 
306, 18 N. E. 868; Lloyds v. Harper, L. R. 16 Ch. D. 290. See 13 Harv. 
L. Rev. 216. Losing sight of this fundamental distinction seems to have 
led to confusion. Thus, mere guarantees have been called contracts termi- 
nable upon notice of death either by reading such a limitation into the con- 
tract or by holding the consideration divisible. Dodd v. Whalen, [1897] 1 
Ir. 575; Ascherson v. Tredegar Dry Dock and Wharf Co., [1909] 2 Ch. 401; 
Valentine v. Donohoe-Kelly Banking Co., 133 Cal. 191, 65 Pac. 381. Where 
the guarantee is under seal, as an offer is merely intended, the seal, in this 
country, will not prevent its termination by the death of the guarantor. 
Jordon v. Dobbins, 122 Mass. 168. But some courts will require notice to 
the creditor. Gay v. Ward, 67 Conn. 147, 34 Atl. 1025; National Eagle Bank v. 
Hunt, 16 R. I. 148, 13 Atl. 115. Where, however, there is a binding contract 
for a definite time the only possible remedy would seem to be on equitable 
grounds; equity will prevent a forfeiture, unnecessary damages must be 
avoided. See 30 Harv. L. Rev. 494. In the principal case a contract was 
apparently intended, but the consideration being illusory a mere offer re- 
sulted, which was ipso facto terminated by the guarantor’s death. But as- 
suming a valid contract, the doctrine of Dodd v. Whalen is inapplicable, as 
here notice by the guarantors or their executors is provided for. Accord- 
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ingly, after notice of termination by G’s executor, the only relief would be 
on the above equitable grounds. : 


PusBLic SERVICE COMPANIES — SPECIFIC PERFORMANCE — CONDITIONS 
TO GRANTING RELIEF. — The plaintiff contracted to furnish the defendant 
city with water and light, together with a certain number of hydrants and 
arc lamps for the use of which the city was to pay a specified rental. Owing 
to the direction in which the city had grown, certain of the hydrants and 
lights were useless, and others were not advantageously located. The city 
refused to go on with the contract. Held, specific performance will be granted 
subject to the equitable modifications of the contract that certain hydrants 
and lights be relocated. La Follette v. La Follette Water, Light, & Tel. Co., 
252 Fed. 762 (C. C. A., 6th Circuit, Tenn.). 

If unforeseen contingencies produce hardship in the performance of a con- 
tract, specific performance may be granted with such modifications as justice 
requires. King v. Raab, 123 Ia. 632, 99 N. W. 306; Wright v. Vocalion Organ 
Co., 148 Fed. 209. But mere hardship resulting from foreseeable circum- 
stances will not prevent complete relief to the plaintiff. Franklin Tel. Co. v. 
Harrison, 145 U.S. 459; Clark v. Hutzler, 96 Va. 73, 30 S. E. 469. On this 
ground the principal case is wrong. The result, however, is correct on the 
principle that a public utility must furnish reasonable service. A utility 
may not contract that it be relieved of its public duty. Inter-Ocean Pub. 
Co. v. Associated Press, 184 Ill. 438, 56 N. E. 822; Smith v. Gold & Stock Tel. 
Co., 42 Hun (N. Y.) 454. Then, as in the instant case, if the performance 
of a contract conflicts with the legal duty of the utility to render reasonable 
service, the contract is unlawful. See 32 Harv. L. REv. 74, 79. This prin- 
ciple is also illustrated by the regulation of fares according to the necessities 
of adequate service, despite prior stipulations fixing the rate. Rogers Park 
Water Co. v. Fergus, 180 U. S. 624; Arlington Board of Survey v. Bay State 
St. Ry., 224 Mass. 463, 113 N. E. 273. Some courts, however, have put the 
regulation of rates under the police power. See 32 Harv. L. Rev. 74, and 
cases cited. It would seem to follow that a special contract would have no 
effect whatever. But it is not futile. The consumer under the contract should 
be bound to accept the service of the utility, whereas if there were no con- 
tract, he could refuse. The only limitation on this service is that it be reason- 
able at all times. 


Res JUDICATA — WHAT JUDGMENTS ARE CONCLUSIVE — AWARD OF JUS- 
TICES OF THE Peace. — A statute provided that every person who shall care- 
lessly damage any lamp-post belonging to the Electric Light Company shall 
pay by way of satisfaction to the company an amount not exceeding £5, 
as any two justices or the sheriff shall think reasonable. The plaintiff, in his 
suit before the justices, was awarded £5, and now seeks to recover for the 
additional damage; the extent of the damage being £29. Held, that the award 
by the justices made the matter res judicata. Birmingham Corporation v. 
Samuel Allsopp and Sons, Lid., 145 L. T. 454. 

The statute involved in the principal case did not preclude the plaintiff 
from bringing ‘suit before a tribunal competent to award full compensation. 
Crystal Palace Gas Co. v. Idris & Co., 82 L. T. R. 200. The case then comes 
within the rule that a judgment by a justice of the peace is a bar to another 
proceeding on the same cause of action. Worral v. Des Moines Retail Grocers’ 
Ass., 157 Iowa, 385, 138 N. W. 481; Liscum v. Henderson Sturgis Piano Co., 
44 Okla. 549, 145 Pac. 773. See Brundsen v. Humphrey, 14 Q. B. D. 141, 
145. Even if the plaintiff objects that the award is inadequate, the 
tule is still applicable. Wright v. London General Omnibus Co., 2 Q. B. D. 
271. Cf. Bilyeu v. Pilcher, 16 Okla. 228, 83 Pac. 546; Pilcher v. Ligon, o1 
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Ky. 228, 15 S. W. 513; Brown v. Mathewson, 71 Misc. 110, 129 N. Y. Supp. 
907. However, a justice of the peace may have no jurisdiction at all over 
a suit involving more than he may award; and though the plaintiff claim a 
less amount, the judgment has been held void. Story v. Nicpee, tos S. C. 
265, 89 S. E. 666. Only when the plaintiff abandons his claim to the surplus 
is the judgment held to bea bar. Catawba Mills v. Hood, 42 S. C. 203, 20 
S. E. 91; Buxton v. Nelson, 103 Ga. 327, 30 S. E. 38. In the principal case 
there was no such abandonment. Yet there is jurisdiction over the cause, 
for the statute gives jurisdiction over every person committing the wrong; 
the limitation is on the damage that may be awarded and is not made a 
measure of the justice’s jurisdiction. 


SEAMEN — WAGES — INTERRUPTED VOYAGE. — Seamen were engaged “for 
the run” or the complete voyage. The vessel was frozen in, and the voyage 
was interrupted. The master requested the seamen to complete the voyage, 
and promised they would be paid what was proper. At the end of the voyage, 
when a dispute arose as to the amount due, the seamen refused to unload. 
They now sue for wages. Held, the seamen are entitled to recover on a quantum 
meruit. The Helen Fair-Lamb, 251 Fed. 412 (Dist. Ct. E. D., Pa.). 

The old rule was that no wages were due if no freight had been earned. 
Icard v. Goold, 11 Johns. Ch. (N. Y.) 279; Henop v. Tucker, 2 Paine, 161. But 
this has been changed by statute. U.S. Rev. Star. (1878) § 4525. When the 
voyage is abandoned by the fault of the owner or master, seamen are entitled 
to wages for the full voyage. Walker v. The City of New Orleans, 33 Fed. 683; 
The Ocean Spray, 4 Sawy. 105. If the voyage is abandoned because of perils 
of the sea, seamen may recover wages up to the time of the abandonment. 
Boulton v. Moore, 14 Fed. 922. See Hindman v. Shaw, 2 Pet. Adm. 264. When, 
however, the pay is one lump sum “for the run,” nothing is earned by the sea- 
men unless the vessel receives some benefit through freight. Stark v. Mueller, 
22 Fed. 447. Insuch a case, if the voyage is broken up by perils of the sea, 


the seamen are entitled to no wages. Stark v. Mueller, supra. They are, how- 
ever, entitled to their discharge without completing the “run.” Thorson v. 
Peterson, 14 Fed. 742. They may also remain with the vessel and be maintained 
till the voyage is completed, even though their services are of no value to 
the ship. See Miller v. Kelly, 17 Fed. Cas. 326, 328. But if, as in the principal 
case, they remain with the vessel at the request of the master, and render serv- 
ices, they become entitled to compensation on a quantum meruit. 


TAXATION — ENTERTAINMENTS — Duty. — The proprietors of a restaurant 
furnished music with service of meals during certain intervals throughout the 
day. Diners only were admitted, and the charges for meals were the same 
whether the music was being played or not. An act provided that a duty should 
be levied upon all paid admissions to entertainments — an entertainment 
being defined as including any exhibition, performance, amusement or sport. 
Summonses were taken out against the proprietor for admitting persons to a 
place of entertainment without paying the duty. Held, that the provision for 
music did not constitute an entertainment. Lyons & Co. Lid. v. Fox, 145 L. T. 
439 (1918). 

In a recent case, under very similar facts, the English court reached the op- 
posite result. See Attorney-General v. McLeod, [1918] 1 K. B. 13. In the latter 
case, however, the music was not purely incidental to the service of meals, but 
was given in the form of a concert which took place in a separate portion of 
the building. Again, it was easily determined in that case what part of the full 
admission price was paid for the privilege of hearing the music. In the principal 
case, however, patrons incurred the same charges whether music was being 
played or not, and it seems, therefore, that no distinct portion of the sum paid 
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by listeners for meals went as admission price for the music. The two cases seem 
correct and reconcilable. 


Trusts — RESULTING TRUSTS — WANT OF CONSIDERATION AS A GROUND 
FOR RESULTING TRUST IN FAvor OF GRANTOR.—A church congregation 
agreed to deed the church property to the trustees of presbytery in consider- 
ation of the assumption of a mortgage, with the privilege of redemption, 
and the use of the church by the grantor congregation. The deed did not 
specify the assumption, and was on its face absolute. Held, the grantee held 
in resulting trust. Deutsche Presbyterische Kirche v. Trustees of Elizabeth 
Presbytery, 104 Atl. 642 (N. J.). 

In the absence of unusual circumstances the prevailing American rule is 
that where land is conveyed by an absolute deed, with an oral agreement 
to hold in trust for the grantor, such agreement is unenforceable, either be- 
cause contrary to the Statute of Frauds or the parol-evidence rule. Turner v. 
McKown, 242 Pa. St. 565, 89 Atl. 797; Revel v. Albert, 162 N. W. 55 (Ia.); 
Crawford v. Workman, 64 W. Va. 19, 61 S. E. 322. The English courts, how- 
ever, impose a constructive trust on the grantee to prevent unjust enrich- 
ment of the grantee at the expense of the grantor. Rochefoucauld v. Boustead 
(1897), 1 Ch. 196. For the same reason in both England and the United 
States the courts treat a deed absolute on its face as a mortgage, if the parties 
intended it to be such. Donlon v. Maley, 60 Ind. App. 25, 110 N. E. 92; 
Voris v. Robbins, 52 Okla. 671, 153 Pac. 120. Logically there is no difference 
between an oral agreement to hold by way of mortgage or trust, and the 
principal case, in recognizing such and in following the English rule as to 
oral agreements to hold in trust, is sound. 


TRUSTS — SPENDTHRIFT TRUST CREATED BY THE CESTUI: WHETHER GOOD 
AcaInst Crepitrors. — A conveyed his property to a trustee in trust for 
himself for life with remainder in trust for his wife and children subject to 
his changing the remainder by will. He further provided that the trust prop- 
erty and income should not be liable for his future debts. Suit by the present 
plaintiff, a creditor, went to judgment and execution was levied against the 
trustee as garnishee. Held, the property is liable to the plaintiff’s claim. Bene- 
dict v. Benedict, 104 Atl. 581 (Pa.). 

The authorities are in great conflict as to the validity of spendthrift trusts. 
Broadway Nat. Bank v. Adams, 133 Mass. 170; Nichols v. Eaton, 91 U. S. 
716; Bramhall v. Ferris, 14 N.Y. 41. Contra, Brandon v. Robinson, 18 Ves. Jr. 
429; Tillinghast v. Bradford, 5 R. I. 205; Honaker v. Duff, tor Va. 675, 
44 S. E. 900. But even where spendthrift trusts are allowed, where the bene- 
ficiary is also the grantor of the spendthrift trust, it has been held fraudulent 
as to subsequent creditors. But such cases are limited to instances where 
the donor also reserves to himself the right to change at any time the bene- 
ficiaries of the remainder. The view being taken is, that the donor has re- 
served to himself all the rights of ownership, but so transferred the property 
as'to free it from the liabilities of ownership. Scott v. Keane, 87 Md. 7009, 
40 Atl. 1070; Ghormley v. Smith, 139 Pa. St. 584, 21 Atl. 135. But where 
the donor has definitely and conclusively given away the remainder while 
creating the trust, the courts allow the subsequent creditors to proceed merely 
against the life interest, the property of the donor-beneficiary. Jackson v. 
Sezdlitz, 136 Mass. 342; Schenck v. Barnes, 156 N. Y. 36, 50 N. E. 967. This 
view is quite logical, for since a man having no debts can give away all his 
property directly, he should be able to do so by the trust arrangement, even 
though the part of the trust referring to his life estate misfires. 
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THe GOVERNMENT OF THE BritisH Empire. By Edward Jenks. Boston: 
Little, Brown and Company. 10918. pp. viii, 360. 


The title of this book arouses hopes which are not realized. There is very 
little about the British Empire or even the British Isles, outside England. For 
example, English local government receives forty-seven pages, Scotch two, Irish 
one-half, colonial seven. English education fills ten pages, with no mention of the 
outlying regions. A purely provincial topic like church history before the Refor- 
mation gets nine pages. On the other hand, one can learn nothing here about 
such vital colonial matters as the right of a British subject, e. g., a Hindoo, to 
possess full citizenship everywhere in the Empire; the legal status of the blacks 
in South Africa; the inclusion of natives upon Indian councils; the unfortified 
frontier of Canada; colonial demands to share in Imperial foreign policy; the 
Australian Monroe doctrine; the veto power of colonial governors and their 
liability to civil action for official misconduct; the relations of the various 
federal governments to their states or provinces. Under this last head we 
should like to read of the problem of McCulloch v. Maryland in Australia; the 
inability of the Privy Council to review Australian decisions on constitutional 
law unless allowed to do so by the Australian High Court; or the extent to which 
the Canadian government exercises its veto power over provincial legislation. 
Much is said of English political parties, nothing of the French Canadian Nation- 
alists, the Labor party in Australia, or Sinn Fein. Out of thirty-eight pages on 
courts, only half a page is devoted to industrial tribunals in the Dominions. 

Yet the book is valuable as a storehouse of information about English gov- 
ernment, gathered with much effort to secure accuracy and to include the 
most recent developments, of which it would be very inconvenient to learn 
elsewhere. For example, the terms of the 1917 franchise act are given with 
considerable fulness. This is the book to answer those troublesome ques- 
tions which continually recur to the casual reader of English political novels 
and articles. What does the Lord Privy Seal do? How is a budget intro- 
duced? What is the function of the various English courts, ancient and 
modern? 

There are occasional interesting discussions of constitutional and political 
principles. For example, it is questioned whether the old two-party system 
unfits the House of Commons for a proper handling of the problems of Empire. 
“Secret diplomacy”’ is felt to be necessary in a modified form. “Crises which, 
if handled confidentially, can be discreetly averted, are apt to become dis- 
tinctly more unmanageable when they are discussed in public with the aid of 
an excited Press, bent on arousing the passions of its readers.” ‘The sanest 
proposition, in Mr. Jenks’ opinion, is a joint legislative committee on foreign 
relations, to which all international negotiations should be continually re- 
ported. (This frequent use of fear of the press as a check on popular control 
of government will perhaps one day suggest the treatment of newspapers as 
educational institutions instead of money-making enterprises.) 

There are some features of the English Constitution, when spread out in its 
details, which transport us into the realms of Gilbert and Sullivan. Chapter I 
is devoted to “The King-Emperor,” who “stands at the head of the British 
Empire,’ and to his extensive powers over army, police, courts, legislation, 
foreign policy. But the last paragraph warns us against the natural impres- 
sion “that; the British Empire is an autocracy.” All that has gone before is 
only make-believe, and the King-Emperor does not really rule the lives of his 
subjects by his personal likes and dislikes. Chapter II, “The Constitutional 
Monarchy,” will make him safe for democracy. The curious outsider who 
wonders why this official exists at all is told of the immense “ influence of the 
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Royal Family in matters of religion, morality, benevolence, fashion, and even 
in art and literature.” Passages in “ Joan and Peter” spring to mind, and Max 
Beerbohm’s cartoon of “Mr. Tennyson reading ‘In Memoriam’ to his Queen.” 
And besides, says Mr. Jenks, “‘it is possible that the majority of the people, 
even of the United Kingdom, . . . believe that the government of the Empire 
is carried on by the King personally.” In other words, if he did hot exist, it 
would be necessary to invent him. 

It is suggested that the King-Emperor has three true political rights. The 
first is, to be informed by a daily letter from the Prime Minister of the public 
proceedings of Parliament and the secret discussions in the Cabinet. It is 
clear that this right has no effect in making the sovereign indispensable; if he 
were abolished, nobody would need the information and the Prime Minister’s 
time would be freer. The second right is, to warn his minister privately out 
ef the lessons of his political experience, which is continuous unlike theirs. 
The value of this right depends upon the.certainty that the King-Emperor , 
will be a man of political sagacity; is inheritance the best method to secure 
that result? The third right is, to refuse to act on the advice of his ministers | 
in certain rare cases. Thus he can refuse to appoint an unworthy man to 
office or to swamp the House of Lords with newly.created peers. Mr. Jenks 
also thinks that he can refuse to dissolve Parliament under certain circum- 
stances, but the citation of precedents is needed on this point. A possible 
fourth right is not mentioned, that of deciding between two candidates 
from the majority party for the office of Prime Minister. On the whole, the 
case for continuing the monarchy in England, as presented in this book, does 
not appear strong. 

The book is as full of survivals and exceptions as a Latin grammar. Crown 
colonies are under the Colonial office, but Ascension Island is under the Ad- 
miralty. The inferior clergy are still summoned to Parliament, but they 
never come. Indeed, an Anglican or Roman Catholic clergyman cannot sit 
in the House of Commons, but he can sit in the House of Lords if he happens 
to be a peer, while the more fortunate Methodist minister can sit anywhere. 
English peers belong to the House of Lords as a matter of course. Scotch and 
Irish peers elect some of their number to represent them there. The unlucky 
Scotch lord who loses the election can not even run for the House of Commons, 
but an Irish peer can. Every exercise of the royal authority until recently 
was required by statute to have three seals before the Great Seal, each imposed 
by a separate official, who should be entitled to charge a fee for his share in 
the process. “A cynical observer might say that the last provision afforded 
the most powerful guarantee that the statute would be obeyed.” A member 
of Parliament can not resign, but gets appointed Bailiff of the Three Hundreds 
of Chiltern, and automatically ceases to be a member; then he resigns as 
Bailiff. County courts have nothing to do with counties. The Archbishop of 
Canterbury is a member of the Board of Trade. He is Primate of All England, 
while his brother of York is only Primate of England. When a bishop dies, 
the cathedral chapter receives a letter from the Crown giving them leave to 
elect his successor. Unfortunately for the chapter a second letter follows close, _ 
containing the name of A, the Crown candidate. It is true that B’s name is 
also added in this letter, to keep up the appearance of a free choice. But if the 
chapter elected B, they would be punished with all the terrors of a premunire. 

All these provisions of the British Constitution seem like papers stuck into 
pigeonholes at random, with*the hope of systematic filing, on a day that never 
comes. But let us be humble, and think of the electoral college. What should 
we do if Democratic electors voted for the Republican candidate? 

We may mention some discussions of minor details which interest an Ameri- 
can reader: 

(1) The Canadian government pays the Leader of the Opposition a salary 
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out of the national revenue, because of the value to the county of systematic 
independent criticism. (2) Under the budget system, proposals for the ex- 
penditure of money can come only from the Administration; River and Harbor 
Bills are impossible. (3) When higher customs duties are proposed, no op- 
portunity is given to importers to remove goods from bond before the taxes 
are enacted; the higher rate is levied at once, and if the proposed increase does 
not become law the excess is repaid to the importers. (4) The Postmaster- 
general, although a business rather than a political official, is necessarily a 
member of Parliament, because ‘persistent questions in Parliament are one 
of the best means of bringing about reforms in a department which, by the 
. very nature of its business, tends towards routine.” Over there he must ex- 
‘plain if he abandons pneumatic tubes because they do not pay, and then in- 
stitutes an aérial mail service. (5) Each University in the United Kingdom 
‘is now represented in Parliament, and a college graduate can vote for a Uni- 
versity member as well as for his local member. This use of an occupational 
as well as a geographical basis for representation is capable of wide extension. 
Trades-unions, bar associations, medical societies, railroad presidents, might 
each choose members of Congress. (6) Certain sinecure offices exist in the 
Cabinet, to which it is usual to appoint men whose advice is desired but who 
do not wish to undertake definite departmental work. We need an office like 
the Chancellor of the Duchy of Lancaster for Colonel House. 
ZECHARIAH CHAFEE, JR. 





DISCUSSION OF PROPOSED AMENDMENT OF JUDICIARY ARTICLES OF CON- 
STITUTION OF TEXAS. Printed ‘under direction of a resolution of the 
‘Texas State Bar Association. 1918. pp. 151. 


The judicial organization of Texas, like that of many of our states, is very 
complicated. It includes the Supreme Court, Courts of Civil Appeals, Court 
of Criminal Appeals, District Courts, County Courts, Juvenile Courts, Crim- 
inal District Courts, Commissioners’ Courts and Justices’ Courts. The 
machine is cumbersome; and it is not strange that it takes years to carry a 
case through to a final decision. The Supreme Court of Texas is now 
several years — four or five years — behind in its decisions. Certainly if 
justice is not denied, it is long delayed. For several years the question of 
reorganizing the courts of Texas has been agitated in that state. The re- 
ports of the State Bar Association are full of excellent suggestions, which 
have never been adopted. A thoroughgoing scheme of reorganization was 
presented at the meeting of the State Bar Association in July, 1918. The 
recently published ‘Discussion of Proposed Amendment of Judiciary Articles 
of Constitution of Texas” is a practical contribution to the subject of judi- 
cial reorganization. In each state the problem is of course somewhat dif- 
ferent in its details, but in its essence it is the same all over the country. 
The solution lies in the direction of simplicity and of flexibility of organiza- 
tion; and the proposed amendment in Texas seems well adapted to reaching 
this solution. 

There is always a difficulty in effecting a thoroughgoing reorganization. 
One difficulty is sometimes found in the vested interest of the existing incum- 
bents of the judicial office. Any difficulty of this sort seems to be met in the 
proposed plan in Texas by taking care of the present judges and by increas- 
ing the emoluments and the dignity of the judicial office. It is sometimes 
thought by the man in the street that the lawyers also have a vested interest 
in retaining an organization and method which result in large business for 
the lawyers. In truth, as is suggested in the “Discussion,” “the rightful 
compensation of lawyers is enormously decreased, their labors increased, and | 
the scope of their useful activities limited by the intolerable expense, com- 
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plications, delays, and uncertainties inherent in the system.” The only real 
difficulty is in the natural inertia inherent in human nature, and in partic- 
ular too often in the legal mind. 

To the “Discussion” is appended an interesting address by Dean Roscoe 
Pound of the Harvard Law School on “Judicial Organization.” In 1906 
Dean Pound first blazed the path which has been followed by law reformers 
ever since. Now, if ever, as peace again settles down upon the country, there 
is a duty and an opportunity to carry through a long needed legal house- 
cleaning. Austin W. Scott. 





CopE PRACTICE IN NEw York. By H. Gerald Chapin, Professor of Law 
in Fordham University. New York: Baker, Voorhis and Company. 1918. 
PP. XXX, 530. 


The numerous and far-reaching amendments to the New York Code of Civil 
Procedure during the past decade have created an imperative need for a con- 
cise exposition of code practice as it is to-day in New York. More than fifteen 
years have passed since the publication of the last short treatise of New York 
practice— Miller’s “Introduction to Practice” (1903), and over seventeen years 
since the publication of the only other works of a similarly brief character, — 
Disbrow’s “‘Summary of the Code,” and Alden’s “Handbook of the Code” — 
all books essentially limited to the use of students. Professor Chapin’s con- 
cise treatise, covering the subject down to October 1, 1918, is, therefore, most 
opportune. 

The volume is unique in code literature in that it is at once a compact and 
comprehensive handbook of civil procedure, so simplified in style and material 
that it is admirably fitted for the student’s needs, and yet of such wide scope 
and thorough treatment that it meets the demand of the lawyer for a handy 
reference work on practice. 

The twenty chapters of the book, following a brief introduction sketching 
in merest outline the historical development of the code, cover the general 
field of civil procedure in New York. The logical arrangement suggests a 
threefold division: — first, the setting, — ‘The Courts and their Jurisdiction,” 
“Judges, Attorneys, and Other Officers,” “Actions and Proceedings,” “The 
Parties;” second, the theme — the action carried from its commencement, 
through preparation for trial; the trial, and subsequent proceedings to ap- 
peal; and third, —a provost guard division, as it were; gathering in such 
straggling subjects as, the particular actions, state writs, special proceedings, 
and proceedings in the Surrogates’ Court. There is a table of cases covering 
several pages and a good index. 

The style is direct, clear and forceful, well adapted to the simple presenta- 
tion of this highly technical subject. Professor Chapin is to be commended for 
his success in adhering closely to the wording of the code and yet producing 
a very readable book. 

The various code sections and the provisions of the Consolidated Laws 
bearing upon the particular topic under discussion are brought together, and 
the effect of the important decisions upon the practice involved is stated in a 
few words, followed by the citation. The placing of all citations in parenthesis 
in the body of the text is quite in keeping with the character of the work as a 
resumé of code practice. Documents and papers employed in the various stages 
of code procedure are illustrated under the appropriate subjects by well-drawn 
forms, several having been adapted from actual cases in which they had been 
passed upon by the courts. 

The chief criticism of Professor Chapin’s book is that it is wholly neutral. 
It carries no message in favor of or against the present day practice under the 
New York Civil Code. Neither by foreword nor by footnote observations 
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does the author attempt a critique of code provisions, or the court decisions 
interpreting them, and the great struggle which has been waged during recent 
years by leading members of the New York Bar for a simplified procedure anal- 
ogous to the English system of practice under the Judicature Acts is completely 
ignored. In short, Professor Chapin has given us an instantaneous picture 
of New York practice under the Code of Civil Procedure as it existed on the 
date his book went to press. To many that will undoubtedly appeal as a 
recommendation rather than a detriment, but in view of the present wide- 
spread agitation for procedural reform in New York this colorless attitude 
cannot but be disappointing to the thoughtful and forward-looking members’ 
of the bar. 

The title ‘Code Practice in New York” is broader in scope than the content 
of the work, which is limited to an exposition of the practice under the Code of 
Civil Procedure, and does not discuss the Code of Criminal Procedure. 

Professor Chapin has, however, produced a thoroughly useful book, and a 
refreshing one in that it is distinctly restricted to material pertinent to the 
subject. GEORGE J. THOMPSON. 
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